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C T services to lawyers in the incorporation and qualification of 
business corporations and their statutory representation were born 
simultaneously with the birth of that great movement toward incor- 
poration of the eighteen-nineties. They and the practice of modern 
corporation law grew up together. Today their form is that into which 
forty-eight years of use by lawyers has molded them—the form found 
most useful to those lawyer-users. 


When an attorney has the papers ready for the 
incorporation of a company in any state outside his 
own, or for its qualification as a foreign corporation 
in any state, The Corporation Trust Company, 
C T Corporation System or associated company will 
take them at that point and under the attorney’s 
direction see that every clerical step necessary to 
effect incorporation or qualification is speedily 
performed. 


If before organization the attorney wishes to 
study the question of the best state for incorpora- 
tion of his client’s particular business, or the most 
suitable capital set-up, or the soundest purpose- 
clauses, or the most practicable provisions for 
management and control, we will bring him extracts 
(obtained from official sources) from the statutes 
of various states for comparison, or copies of 
charters, by-laws, etc., to study. 


If an attorney is uncertain as to the necessity oi 
his client’s qualifying as a toreign corporation in 
any state, we will obtain for him from official 
sources information and data on which to base his 
conclusions. 


Atter incorporation or qualification, The Corpora- 
tion Trust Company, C T Corporation System or 
associated company will provide through the attor- 
ney the registered office or agent. as may be 
required in the state, notify the attorney of all state 
taxes and state reports required, forward process 
according to his directions, and furnish him with 
the Corporation Tax Service, State and Local, so he 
has the full text of the state’s tax laws always 
it hand. 
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Trends in Income Taxation 
of Inter Vivos Trusts’ 


By GEORGE E. CLEARY** 


HE treatment of trusts for federal income tax 

purposes is in a stage of rapid development at 

the present time. The trend continues unmis- 
takably, as it has for many years, in the direction 
of making it more difficult to reduce income tax liabili- 
ties through the use of the trust device. As early 
as the Revenue Act of 1916 specific statutory recog- 
nition was given to the status of estates and trusts 
as separate taxable entities. Estates and trusts were 
subject to liability for income taxes with respect to 
capital gains and accumulated income.’ This prin- 
ciple of treating estates and trusts as separate taxable 
entities is still embodied in the Internal Revenue 
Code. Sections 161 to 164 contain specific and de- 
tailed provisions as to the taxation of the income of 
estates and trusts, such income being taxed in some 
cases to the fiduciaries and in some cases to the bene- 
ficiaries. There has, however, been a continuous 
process of statutory amendment and judicial decision 
restricting the cases in which grantors can avoid the 
full impact of the progressive surtax rates by shifting 
income to trusts or the beneficiaries of trusts. The 
classes of trusts which have received special attention 
fall into several broad groups, each of which is 
separately discussed. 


l. Revocable Trusts 


Trusts in which the grantor reserves a power to 
revoke were recognized at common law as valid and 


eifective transfers of property vesting property rights 
in the trustees and beneficiaries subject only to a 
power in the grantor.2, The Bureau of Internal Rev- 
enue, after first holding that the grantor of a revocable 
trust was taxable on the trust income, held in 1922 


——— 


* Address before the recent Income Tax Symposium of the Federal 
Bar Association, New York City. 


** Attorney at Law, New York City. Member of the firm of Root, 
Clark, Buckner and Ballantine. 

‘ Merchants’ Loan & Trust Co. v. Smietanka, 255 U. S. 509 (1920). 
_ Farmers’ Loan & Trust Co. v. Bowers, 29 F. (2d) 14 (CCA-2, 
‘¥-8); “Trusts and Statutes of Wills,’’ 43 Harvard Law Review 521, 


394 (4 
-+ (1930) 








“It has, of course, always 
been recognized that 
one could not avoid 
income taxes by setting 
up a trust, the income 
of which would be 
used to pay his grocer, 
tailor or landlord. Ob- 
viously, the grantor of a 
trust is the true distri- 
butee of the income used 
to pay his expenses.” 





George E. Cleary 


that the income of such a trust was not taxable to 
the grantor.* 

It was said, however, by the next Congress that the 
creation of a revocable trust constituted nothing but 
an assignment of the right to receive future income 
and that the income of a revocable trust should 
therefore be taxed to the grantor just as it was taxed 
to the assignor in the case of an assignment of future 
income.* It was, therefore, specifically provided in 
the Revenue Act of 1924 that where the grantor of a 
trust had power to revest in himself title to the corpus 
of the trust, the income of the trust should be included 
in the taxable income of the grantor. The validity 
of this provision was sustained as constitutional in 
Corliss v. Bowers,> the case in which Mr. Justice 
Holmes said: 


“The income that is subject to a man’s unfettered command 
and that he is free to enjoy at his own option may be taxed to 


3 Law Opinion 1102, I-2 C. B. 50. 


4 Finance Committee Rep. No. 398, 68th Congress, First Sess., p. 5. 
5281 U. S. 376 (1930). 
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him as his own income, whether he sees fit to enjoy it or not.” 
This statutory provision as to revocable trusts now 
appears in Section 166 of the Internal Revenue Code. 

Although this result was based on a specific statu- 
tory provision in the Revenue Act of 1924, the courts 
later held that the same rule applied under the earlier 
acts which contained no such provision.® 

The original provision in the 1924 Act applied not 
only where the grantor alone had a power to revoke 
the trust but also where he had such power in con- 
junction with any person not a “beneficiary” of the 
trust. Because the courts gave a very broad meaning 
to the term “beneficiary”, this was further strengthened 
in the 1932 Act, by substituting the phrase “any per- 
son not having a substantial adverse interest,” for 
“any person not a beneficiary.” 


A further new provision was added in the 1932 Act 
treating a trust as revocable where the grantor had 
no power but the power to revoke was vested solely 
in some other person not having a substantial adverse 
interest in the disposition of the corpus or the income 
therefrom. This was on the theory that the grantor 
could retain effective control by vesting the sole 
power to revest title in him in the trustee or some 
other person who had no substantial interest in keep- 
ing the trust alive. 


. 


A complication arose under this provision because 
it originally required that the power to revoke be 
possessed by the grantor “at any time during the 
taxable year.” Under this form of statute, it was held 
that the grantor was not taxable on the income of the 
trust where he could revoke only if he had given 
notice in a prior year." To meet this situation the 
words “during the taxable year” were stricken out in 
the 1934 Act so that literally the statute thereafter 


applied if the grantor “at any time” had power to 
revoke the trust. 


The exact scope of the present provision in cases 
where the power to revoke is exercisable only in the 
future is stillin doubt. It seems clear that the grantor 
is taxable on the income of a revocable trust even 
though he must give notice in the prior year in order 
to exercise the power.. But where the power to 
revoke can only be exercised after a period of years 
or after the death of a designated person, so that there 
is doubt whether the grantor will ever have an op- 
portunity to exercise the power, the result is in some 
doubt. 


The Treasury Regulation provides that the grantor 
is taxable on all the income of such a trust even 
though he cannot exercise his power to revoke until 


® McCauley v. Commissioner, 44 F, (2d) 919 (CCA-5, 1930); O’Don- 
nell v. Commissioner, 64 F. (2d) 634 (CCA-9, 1933), certiorari denied, 
290 U. S. 699. 

7 Langley v. Commissioner, 61 F. (2d) 796 (CCA-2, 


1932). 
’ Kraft, 40 BTA 240 (1939). 
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after the lapse of a period of time and whether such 
time is fixed, determinable or certain to come.® 

Notwithstanding the regulation, it seems quite likely 
that it will be established that the grantor of such a 
trust is not taxable on the income which 1s currently 
distributable to others and which, therefore, he never 
will have an opportunity to get under any circum- 
stances even if at some future time he can exercise 
the power to revoke.’° 

Where, however, there is accumulated income such 
as capital gains, which the grantor may possibly be 
able to recover in the future when his power to revoke 
becomes exercisable, there is more doubt. In Corning 
v. Commissioner,’ the Circuit Court of Appeals for 
the Sixth Circuit held that the grantor of the trust 
was not taxable even on accumulated income where 
he had reserved the power to revoke the trust after 
the death of his father. The court held that one could 
not be regarded as vested with a power that was not 
presently nor with certainty exercisable in the future. 
In view of the liberal attitude now taken by the 
United States Supreme Court in cases such as the 
Hallock and Clifford cases as to the effect of reserved 
interests in trusts for tax purposes, it cannot safely 
be assumed that the Corning case definitely establishes 
that the grantor of the trust is not taxable on accumu- 
lated trust income where his reserved power to revoke 
the trust can only be exercised at a future date on the 
happening of certain contingencies. The Treasury 
Regulation is to the contrary, and in these days Treas- 
ury Regulations must be given great respect. The 
statute literally applies where the grantor at any time 
is vested with a power to revoke the trust and its 
literal application to this situation can only be avoided 
by holding, as the court in the Corning case did, that 
a power which is not immediately exercisable or 
exercisable with certainty in the future is no power 
at all. 

As to revocable trusts, there has been a marked 
trend of strengthening the statutory provisions by 
making them bear more heavily on grantors and it is 
significant that no such restrictive provisions when 
once adopted have been abandoned. 


2. Discretionary Trusts—Income Accumulated 
for Grantor’s Benefit 


The 1924 Act also contained a special statutory 
provision—section 219(h)—taxing the grantor of a 
trust on any part of the income which could in the 
discretion of the grantor of the trust be distributed 
to him or be held or accumulated for future distribu- 
tion to him. The same rule applied even though the 

® Sec. 19.161-1, Reg. 103. 


” Rovensky, 37 BTA 702 (1938); Fleischman, 40 BTA 1273 (1 139). 
1104 F. (2d) 329 (1939). 
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power was held in conjunction with a person not a 
beneficiary of the trust. Congress stated that the 
purpose of this subdivision was to stop evasion.” 
Here, again, the general principle applied that in- 
come which was subject to the grantor’s control and 
which he had power to cause to be distributed to him 
or accumulated for future distribution to him could 
properly be taxed to him. 

The application of the statute in its original form 
depended on the existence of a discretion in the grantor 
with respect to the distribution or accumulation of 
If no discretion existed, the statute did not 
apply. Taxpayers then conceived the idea of setting 
up short-term irrevocable trusts with no discretion 


income. 


vested in the grantor or anyone else, the trust provid- 
ing that capital gains or other income should be ac- 
cumulated. Such income would revert to the grantor 
at the termination of the trust according to its terms, 
but nothing in the earlier statutory provisions made 
it taxable to the grantor.” 

In order to close this loophole, Congress in the 1932 
Act amended the statute so as to include not only 
cases where the income might be distributed to the 
grantor or held for future distribution to him in some- 
one’s discretion, but also cases where the income was 
in fact accumulated or held for future distribution to 
the grantor. The question under this provision is 
whether the grantor is taxable on either the distrib- 
utable or accumulated income of an irrevocable trust 
because of the fact that the remainder interest after 
a term of years or a life estate is reserved to him or 
may possibly revert to him. 

The present section 166, with reference to revocable 
trusts, has no application to this class of cases be- 
cause there is no power to revest title to the corpus in 
the grantor vested in anyone." 

The grantor would not seem to be taxable on in- 
come currently distributed to others under the present 
section 167’ since such income neither is nor may be 
distributed to or accumulated for the benefit of the 
grantor. 

There is a real question, however, as to accumulated 
income, as section 167 applies if such income is in 
fact accumulated for future distribution to the grantor 
under the provisions of the trust. Where the grantor 
has a vested remainder, so that under the terms of the 
trust the income is accumulated for future distribu- 
tion to the grantor, it seems clear that section 167 by 
its terms makes the accumulated income taxable to 
the grantor." The Board of Tax Appeals has held 


, * Finance Committee Report No. 398, 68th Congress, First Sess., 
ye 2d, 
_' Sawtell v. Commissioner, 82 F. (2d) 221 (CCA-1, 1936); Helver- 
ing v. Bowen, 85 F. (2d) 926 (CCA-4, 1936); Commissioner v. Morris, 
90 F. (2d) 962 (CCA-2, 1937). 

“Sec. 167, Internal Revenue Code. 

'* Wood v. Helvering, 60 S. Ct. 551, 40-1 ustc {| 9266 (1940). 
* Graff, 40 BTA 919 (1939). 
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that the result is otherwise where the grantor retains 
a mere possibility of reverter.*® All the cases last 
cited, however, were decided before the decision in 
Helvering v. Hallock which held that for estate tax 
purposes no distinction should be drawn between 
cases of a vested remainder subject to be divested and 
cases of a possibility of reverter. There may be a 
question, therefore, whether the distinction hereto- 
fore made by the Board of Tax Appeals in this class 
of cases will survive, although the Board of Tax Ap- 
peals holds that the Hallock case does not change the 
result for income tax purposes.” 

The Treasury Department in section 19.167-1, Regu- 
lations 103, takes the position that the grantor is tax- 
able if by any possibility the income of the trust at 
some time might be distributed to him. There is, 
however, a natural reluctance on the part of the courts 
to tax as present income to the grantor of the trust, 
income which is being accumulated in a trust which 
and which he 
will only get at some future time if he survives a cer- 


the grantor cannot currently withdraw 


tain date or a certain life beneficiary, or the other 
contingencies provided in the trust instrument occur. 
It still remains to be seen, therefore, whether the 
statute applies to a case of accumulated income in a 
trust where there is merely a remote possibility that 
at some future date the income may be distributed to 
the grantor and whether, if the statute is so applied, 
it will be held to be constitutional. 


3. Life Insurance Trusts—Premiums 


In enacting the Revenue Act of 1924, Congress also 
specially provided for the case of a funded insurance 
trust where the income of the securities transferred 
to the trustee was or could be applied in payment of 
premiums on policies of life insurance on the life of 
the grantor.’* Congress considered that to permit 
the grantor to shift this income to a trustee, with a 
resulting saving in surtaxes, was an improper avoid- 
ance of taxes. It was accordingly provided in section 
219(h), Revenue Act of 1924, that when any part of 
the income of a trust is or may be applied to the pay- 
ment of premiums on policies of insurance on the life 
of the grantor, such part of the income shall be in- 
cluded in the net income of the grantor. This provi- 
sion was sustained as constitutional in Wells v. Burnet."® 
The court said that income permanently applied by 
the act of the taxpayer to the maintenance of con- 
tracts of insurance made in his name for the support 
of his dependents is income used for his benefit in 
"8 Boeing, 37 BTA 178 (1938), reversed on other grounds, 106 F. 
(2d) 305 (CCA-9, 1939), certiorari denied, Dec. 11, 1939; Moore, 39 


BTA 808 (1939); Pyeatt, 39 BTA 774 (1939); Ward, 40 BTA 225 
(1939). 

17 McLean, 41 BTA 569 (1940). 

18 Sec, 219 (h). 

19 289 U. S. 670 (1933). 
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such a sense and to such a degree that there is nothing 
arbitrary or tyrannical in taxing it as his. 


This statutory provision with respect to insurance 
trusts applies only where the policies held by the 
trust on which the premiums are or may be paid are 
policies insuring the life of the grantor. One way in 
which taxpayers now seek to avoid this provision is 
for the wife to create a trust to which she contributes 
securities and assigns policies of insurance insuring 
the life of her husband. Such a trust apparently does 
not fall within the specific provision of section 167 (a) (3) 
because the insurance is not on the life of the grantor. 


4. Trusts for Benefit of Grantor 


It might be thought, in view of the careful and 
detailed legislative attention given to trusts, now ap- 
pearing in sections 166 and 167 of the Internal Reve- 
nue Code, and the efforts of Congress by statutory 
provision to prevent the use of trusts as a means of 
avoiding income tax, that it would merely be neces- 
sary to examine carefully and to construe properly 
the provisions of these special statutes specifying in 
which cases the grantor of a trust would be taxable 
onitsincome. It might be thought that if the particu- 
lar trust did not fall within one of these specific classes, 
it would fall under the general provisions requiring 
the taxation of trusts as taxable entities and the taxa- 


tion of the income thereof either to the fiduciaries or 
the beneficiaries. 


The fact is, however, that the courts have not left 
the situation in this relatively simple state. 


It has, of course, always been recognized that one 
could not avoid income taxes by setting up a trust, 
the income of which would be used to pay his grocer, 
tailor or landlord. Obviously, the grantor of a trust 
is the true distributee of the income if it is used to 
pay his expenses. 

This principle was given broad application in the 
case of Douglas v. Willcuts,?° and companion cases. 
Douglas v. Willcuts involved a trust established by a 
husband to satisfy his obligation to pay alimony to his 
divorced wife. The court held that since the income 
of the trust was used to satisfy his obligation to pay 
alimony to his wife, the income was taxable to him 
just as though he had received it personally and had 
paid the alimony direct. The court stated that the 
general provisions of the statute requiring trust in- 
come to be taxed either to the trustees or the bene- 
ficiaries were not intended to apply to cases where 
the income of the trust would otherwise remain, by 
virtue of the nature and purpose of the trust, at- 


tributable to the creator of the trust and accordingly 
taxable to him. 





* 296 U. S. 1 (1936). 
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Another application of the same principle was made 
by the Circuit Court of Appeals for the Seventh Cir- 
cuit on January 12, 1940, in the case of Commissioner 
v. Sophia P. O. Morton.**, In the Morton case, Mrs, 
Morton created a trust of securities, the income of 
which was to be used to pay premiums on policies of 
life insurance on the life of her husband, these policies 
being owned by Mrs. Morton. In one of the trusts 
the policies were retained by Mrs. Morton and not 
transferred to the trustees. In another trust the in- 
surance policy was transferred to the trustees but 
they were to collect the proceeds and pay them over 
to Mrs. Morton. The case was kept outside the special 
provision of section 167(a)(3) as to insurance trusts 
because the policies were not policies insuring the life 
of the grantor. The Circuit Court of Appeals never- 
theless held that the grantor was taxable on the in- 
come used to pay the insurance premiums because 
such income was devoted solely to the grantor’s own 
uses to keep in effect insurance policies of which she 
was the sole beneficiary. The income was, there- 
fore, expended solely for her own purposes and the 
property on which it was expended, namely, the in- 
surance policies, belonged to her. The court, there- 
fore, held that the income was taxable to the grantor 
as it was being expended for her benefit and she was 
the real beneficiary of the trust. 

The Douglas and Morton cases can be explained on 
the ground that the courts were merely looking at the 
substance of the transaction to determine who was 
the real beneficiary who received the benefit of the 
trust income. 

In Helvering v. Clifford,? decided by the United 
States Supreme Court on February 26, 1940, however, 
the court took a further step. In that case, Clifford 
had created a trust with himself as trustee with broad 
powers. The trust was to terminate in five years or 
on the earlier death of Clifford or his wife. The in- 
come of the trust during its five year term was pay- 
able to Clitford’s wife, although he had discretion to 
determine whether it should be paid currently or 
accumulated and paid at the end of the trust period. 
The Supreme Court held on these facts that Clifford 
remained in substance the owner of the trust and that, 
quite apart from any special provision of the statute 
as to trusts, it was proper to treat the income of the 
trust as his income. The court relied specifically on all 
three features present in the case, namely, that Clifford 
himself was trustee with broad powers, that the trust was 
for a short term and that his wife was the beneficiary of 
the income. The court regarded the trust as at best 
a temporary re-allocation of income among an intimate 
family group. It thought that the creation of such a 
(Continued on page 452) 





21108 F. (2d) 1005, 40-1 ustc { 9181. 
2260 U. S. 554, 40-1 ustc ff 9265. 
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State and Local 


EAVING out of consid- 
eration barriers to the 
free movement of per- 

sons across state lines and 
non-tax barriers to the free 
movement of goods, we find 
that the taxing power has 
been used in a variety of 
ways to protect the state or 
local market from 
competition. 

Why have these barriers 
arisen and what are they? 
They appear to stem from 
two main circumstances. One 
is a fairly general attitude on 
the part of the American 
people which paves the way 
for such action. The other 
is the spontaneous, unpre- 
meditated reaction to a spe- 
cific set of circumstances. 

Trade barriers between the 
parts of a country are the 
more or less logical flower- 
ing-out of the philosophy of 
trade barriers between coun- 
tries. 


outside 


The emotionalism en- 
gendered by “Buy America” 
slogans can become as burn- 
ing on “Buy California” 
slogans and can even be 
transmuted into “Buy Kansas City” fervor. This 
desire to keep the Jonesville dollars in Jonesville 
has probably always been latent and deep-rooted 
in our American character and needs only a little 
fanning to flare up at any time. I was reared in a 
country village. I saw many evidences of it there. 
Since then I have heard it voiced many times in city 
council meetings, and it crops up constantly in the 
utterances of business men, particularly in the less 
metropolitan regions. 

The protective psychology is an unreasoned in- 
stinctive reaction, whereas realization of the advan- 
tages of free trade is based upon information and a 


—__. 


Address before the recent Income Tax Symposium, Federal Bar 
Association, New York, N. Y. 
** Executive Secretary, Tax Policy League, New York, N. Y. 


By MABEL L. WALKER ** 


“To the tax economist, the use tax appears 
undoubtedly to be a barrier to interstate 
purchases, but it is a barrier that has been 
set up for the purpose of knocking 
down a barrier to intrastate purchases.” 





Mabel L. Walker 
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Protectionism 


broader outlook. In short, 
people have to be educated 


to grasp the concept of free 
trade, but they are born toa 
belief in protectionism. Be- 
lieving in the advantage of 
free trade is just about as 
difficult and unnatural as it 
is for a small boy to accept 
the doctor’s advice, “Keep 
still and I won’t hurt you.” 
The doctor’s statement is ap- 
proximately true, but it is a 
hard truth for the small boy 
to act upon when a splinter 
is being removed from his 
finger or a tooth is being 
filled. His instinctive reaction 
is to jump when he is hurt. 

Likewise the business man 
suffering from hard times, in- 
stinctively thinks of setting 
up barriers to protect his 
business. 

So much for the latent 
readiness of the American 
people to turn to local trade 
barriers. This general atti- 
tude, intensified no doubt by 
the theories of economic 
“autarchy” which have been 
so prominent in recent years, 
made easily possible the rapid erection of a vast net- 
work of interstate barriers when another set of cir- 
cumstances had the superficial appearance of making 
such action desirable. 


Far-reaching changes have been made in state tax 
systems during the last decade. Most of these changes 
have been in the direction of levying heavy taxes on 
consumers. Since 1930 half of the states have enacted 
general sales tax laws with rates ranging from 1 to 
3%. About a dozen states have adopted tobacco taxes 
(and there were some in existence before 1930). A 
few states have adopted luxury taxes. Gasoline and 
alcoholic beverage taxes have been sharply increased. 
Now if all of the states had enacted all of these laws 
and at the same rates, the problem of tax avoidance 
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through out-of-state buying would not have arisen 
and a strong impetus to interstate tax barriers would 
not have been created. 

But when there is a 3% sales tax in one state and 
none in the adjoining states, it is natural for buyers to 
slip across the state line to buy automobiles, electric 
refrigerators and other fairly expensive commodities. 
When we get gasoline tax rates of 7¢ per gallon in 
one state while other states levy a tax of only 2¢ 
it is inevitable that trucks and automobiles would 
make a point of filling up their tanks in the states 
with the lower taxes. 

When state and local taxes on cigarettes amount 
to 3¢ per package as they do in New York City while 
there are no comparable taxes in New Jersey what 
more logical than that the commuter from New Jersey 
should buy his cigarettes in New Jersey and also 
what more likely than that he should accommodate 
fellow office workers by buying cigarettes for them 
also? 

This tremendous wave of heavy consumer tax leg- 
islation with its wide degree of variation among the 
states inevitably brought in its wake tax avoidance 
through out-of-state buying. 


Use Taxes 


The use, or compensating, tax is the logical camp 
follower of a sales tax—particularly of a sales tax 
levied at a high rate. The use tax is a relative new- 
comer in the family of taxes. It is a tax levied for 
the purpose of supplementing the sales tax and is 
found only in connection with sales taxes, either of a 
general or selective nature. It is levied on the stor- 
age, use, or consumption, in a sales tax state of tangi- 
ble personal property upon which no sales tax has 
been paid. The rate is the same as that imposed by 
the sales tax. 

Kighteen of the twenty-four general sales tax states 
and two general sales tax cities have adopted use 
taxes in conjunction with such sales taxes. One of 


these (Arkansas) was declared unconstitutional in 
1939, 

Forty-five states have gasoline use taxes; seven 
states have tobacco use taxes; and four have mar- 
garine use taxes. Use taxes have also been imposed 
in some states on liquors, cosmetics, soft drinks, candy 
and other commodities. 


It appears to a layman that the use tax constitutes 
one of the most flagrant violations of what the com- 
mon man has been prone to consider our constitutional 
guaranty of the freedom of interstate commerce. 
Nevertheless tax administrators protest vigorously 
against designating the use tax as a barrier to trade. 
Tax Commissioner T. M. Jenner of the State of Wash- 
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ington said in a recent letter with reference to the 
use tax: 

“Because, incidentally, it places the competitive out-of-state 
merchants in the identical competitive situation that our sales 
tax places our local merchants, does not make it a trade 
barrier. I hope that the State of Washington will not 


attempt to obstruct the free flow of commerce between the 
states through the taxing process.” 


Constitutionality of the Use Tax 


The constitutionality of the general use tax was 
first tested in connection with the Washington tax. 
The Washington Supreme Court upheld the Wash- 
ington compensating tax in Vancouver Oil Co. v. 
Henneford et al.’ in 1935. It was held that the tax was 
an excise and not a property tax (hence the constitu- 
tional provisions with reference to property taxes 
were inapplicable; and that the tax was not a burden 
on interstate commerce since the interstate character 
of the property had ceased at the time the tax ac- 
crued.) The U. S. Supreme Court upheld the tax 
on March 29, 1937 in Henneford et al. v. Silas Mason 
Co., Inc. et al.” The Supreme Court decided that “the 
tax is not upon the operations of interstate commerce, 
but upon the privilege of use after commerce is at 
an end,” and that “the tax upon the use after the 
property is at rest is not so measured or conditioned 
as to hamper the transactions of interstate commerce 
or discriminate against them.” 

Because I am not a lawyer I must take my legal 
views second-hand from others. Therefore, I shall 
borrow shamelessly from a discussion of the subject 
by an outstanding authority on constitutional law— 
Professor Thomas Reed Powell of Harvard Law 
School. I shall quote a few extracts from his address 
on “Business Taxation and Interstate Commerce” 
before the National Tax Conference in 1937: 

“Tt takes some one with very good ears to hear the consti- 
tution speaking on a good many matters because it has such 
a still small voice. Take this law of state taxation of inter- 
state commerce that we are interested in. If you just looked 
at the words of the constitution, you wouldn’t know that the 
states may not tax interstate commerce. The constitution 
doesn’t say so in a voice loud enough for every one to hear. 

The clause that gives us this law is the clause that 
says that congress shall have power to regulate interstate 
commerce. The judges who listened hard to this clause heard 
it whisper that the states may not tax interstate commerce 

“Here is what the clause says to those who have sensitive 
ears to hear. When the clause says that congress shall have 
power to regulate interstate commerce, it is really saying 
that only congress shall have power to regulate the inter- 
state commerce that only congress should regulate. The 
interstate commerce that only congress should regulate 1s 
that commerce that is national in character and so ougiit 
not to be regulated by the states. Over such commerce the 
power of congress is said to be exclusive. Such commerce 
includes interstate transportation and interstate trade. There- 


fore the states may not regulate interstate transportation and 
interstate trade. Of course, not everything that a state does 
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to interstate commerce amounts to a regulation of it. Some 
state laws do not regulate interstate commerce but merely 
incidentally affect it. But taxation is regulation. Hence the 
states may not tax interstate commerce. 

“  . the court looked at the kind of interstate commerce 
the state was regulating to find out whether it could regulate 
it. But there isn’t any case where the court looked at the 
kind of interstate commerce that the state was taxing to see 
if it could tax it. It couldn’t tax any kind of interstate 
commerce if it got caught really doing it. ‘ 

“So as we stand now, all interstate commerce is treated 
alike from the standpoint of state taxation, and the only 
question is whether it is really interstate commerce that is 
being taxed. 


“At best the use-tax device is a cumbersome and imperfect 
one. It is a flimsy fiction that the vendor is not paying a 
sales tax on interstate sales. A court that willingly swallows 
such a flimsy fiction must be persuaded that the immunity 
of interstate sales involves practical undesirabilities that 
deserve to be curtailed or diminished.” 

Professor Powell has been quoted at some length 
because it is a great comfort to find a brilliant au- 
thority on constitutional law saying things that the 
layman thinks but would not have the courage to say 
for himself. 


To the tax economist, the use tax appears to be un- 
doubtedly a barrier to interstate purchases, but it is a 
barrier that has been set up for the purpose of knock- 
ing down a barrier to intrastate purchases. 

First, we have sales taxes that operate strongly in 
the direction of forcing business out of the state. 
Business men become alarmed—especially those who 
are particularly vulnerable (either through location 
or type of commodity offered) to the threat of inter- 
state competition. Merchants located near state bor- 
ders and those selling expensive commodities, such 
as automobiles, would be in this category. They 
often attempt to put pressure on the legislature to 
correct this condition. 

Tax administrators become alarmed. They see tax 
revenue being lost to the state as the result of this 
strong pressure to buy outside of the state resulting 
from the sales tax. That something drastic must 
be done or the sales tax must be dropped is likely to 
be the unanimous opinion of business men, tax of- 
ficials and legislators. 

The business men would naturally prefer the latter 
alternative, but the tax officials and legislators are 
loath to give up a productive source of revenue. 
Their ingenuity is taxed to find a way out of the di- 
lemma and the use tax is the result. 
remove a barrier is thus set up. 


A barrier to 


But the use tax is a much less complete and per- 
fectly functioning mechanism than the sales tax. The 
sales tax may be compared to a very fine mesh which 
catches little minnows of purchases, such as hairpins 
and pocket handkerchiefs, while the use tax is a very 
open net which lets everything slide through except 
whales of purchases, such as automobiles. 
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So the free trade picture is distorted initially by 
the sales tax, and the distortion is very imperfectly 
corrected by the use tax. A use tax cannot be effec- 
tively administered with respect to many varieties 
of purchases. Hence in the case of a great many of 
these the sales tax continues to operate as a barrier 
to intrastate trade. 


On the other hand, with respect to certain com- 
modities and in certain instances, the use tax over- 
operates, so to speak, and not only offsets the sales 
tax barrier but acts to create a new and positive bar- 
rier to normal interstate trade. 


For example, the use tax acts as a positive barrier 
to interstate trade when it is imposed upon a com- 
modity on which a sales tax has been paid in another 
state, or on a commodity which is not obtainable in 
the home state. In the first case the article may be 
subject to a sales tax in the state where bought plus 
a use tax in the state where used. The interstate trans- 
action is undeniably burdened in this instance. Some 
use tax laws exempt such commodities, however. 


In the second case, since the product is not pro- 
duced in the home state, interstate commerce is 
burdened and there is no offsetting protection to a 
corresponding home product. In both of these cases 
the use tax has done more than offset the barrier to 
intrastate sales created by the sales tax. It has intro- 
duced a positive barrier to interstate sales. 


It seems administratively impossible, however, to 
limit the use tax only to those commodities on which 
no sales tax has been paid and which are also readily 
available in the home state. 


Ports of Entry 


One of the most startling developments in inter- 
state barriers is the setting up of ports of entry. The 
Founding Fathers would certainly have found it hard 
to believe that individual states could set up ports of 
entry, similar in some respects to European custom 
stations, under the United States Constitution. No 
matter what barrier we attempt to discuss its protag- 
onists seem ready to claim that it is not a barrier. We 
find the following resolution adopted by the Trans- 
portation Committee of an Inter-Mountain State 
Conference under the auspices of the Colorado State 
Chamber of Commerce, September 29, 1939: 


“NOW, THEREFORE, be it resolved that this conference 
go on record as declaring that Ports of Entry in the States 
represented here do not constitute trade barriers within the 
meaning as defined by the Council of State Governments, And; 

“BE IT FURTHER RESOLVED, that this conference 
go on record as endorsing the operation of Ports of Entry 
in the several western states represented until such time as 
a better or more economical system be devised for collecting 
taxes justly levied against interstate and intrastate operators 
alike for the maintenance and construction of highways.” 
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The last New Mexico Legislature decided to change 
the name “ports of entry” to “registration stations” 
apparently in the belief that there is something in a 
name after all. 


The port of entry scheme was first adopted by 
Kansas as a means of protecting petroleum producers 
against the importation of inferior gasoline by trucks 
from other states, and also to collect taxes on boot- 
leg gasoline. Twelve states have provided for such 
ports, but Oklahoma, which had fifty-eight, has abol- 
ished them after finding the cost of administration 
greater than the revenue yield therefrom. 
has sixty-six such ports. 


Kansas 


Chain Store Taxes 


Chain store taxes are an example of protectionism 
to an even more localized degree than the examples 
just cited. The other barriers discussed are for the 
purpose of protecting state products, state industry, 
or state business, but the motive behind the chain 
store tax movement is to protect the home town 
merchant from the competition of larger and more 
far-reaching merchandising concerns. The cross- 
roads country storekeeper resents it bitterly when 
he sees his neighbors buying from the mail order 
houses, and the independent grocer in the small and 
medium-sized urban centers becomes very concerned 
over the competition of the big grocery chains. Propa- 
ganda begins to be circulated about keeping the Jones- 
ville money in Jonesville. Sentiment is whipped up. 
Legislators are convinced; and a tax discriminating 
heavily against the chain-store method of retailing is 
enacted. 


Twenty-two states now levy chain store taxes. All 
but one of these laws have been enacted during the 
last ten years. 


The Supreme Court held in 1931 in State Board of 
Tax Commissioners of Indiana et al. v. Jackson,’ that a 
classification for graduated fees according to the num- 
ber of stores in the state is a valid classification based 
upon substantial differences and does not violate the 
Fourteenth Amendment (Due Process Clause) to the 
Federal Constitution. 


The Supreme Court held in Stewart Dry Goods Co. 
et al. v. Lewis et al.* in 1935 and in Valentine et al. v. 
Great Atlantic & Pacific Tea Co. et al.5 in 1936 that a 
classification of retail merchants for the imposition 
of a graduated tax upon sales according to the volume 
of sales is invalid. 

On May 17, 1937, the Court sustained, by a four to 


three decision, the Louisiana Chain Store Tax Act and 
held that rates may be graduated not alone with ref- 





? 283 U. S. 527, 51 S. Ct. 540. 
4294 U.S. 550, 55 S. Ct. 525. 
8 299 U. S. 32. 





erence to the number of stores in the state, but also 
according to the numbers of units maintained, wher- 
ever located. “If the competitive advantages of a 
chain increase with the number of its component 
links,” declared the Court, “it is hard to see how these 
advantages cease at the state boundary.” The mi- 
nority were of the opinion that the statute was in- 
valid as constituting a denial of the equal protection 
of the laws and an attempted exertion of the legisla- 
tive power of the state with respect to properties and 
businesses located beyond its territorial borders.® 


Barriers Created through Cigarette 
Tax Administration 


There are many kinds of tax barriers to trade that 
have been set up by the states and I am not going to 
attempt even to list them all this evening. I have 
mentioned three briefly and have touched upon some 
of the more important decisions respecting them. 


There is one other highly significant barrier which 
should be mentioned. It is not so much legal as 
administrative in character and it affects trade in a 
rather petty way. But speaking only as a layman, 
it seems to me it does more violence to the American 
concept of free trade and the personal dignity of the 
American citizen than all of the other barriers com- 
bined. There will be no great corporations to fight 
this barrier because it hits at the personal privilege 
of the little fellow. I refer of course to the methods 
that are being employed to enforce the cigarette tax 
in some of our American states and in our own city. 


For example, any one, tourist or resident, found in 
Iowa with more than two packages of unstamped 
cigarettes is liable to a fine of $50 for each package. 
Revenue agents may enter any home or business 
establishment without a warrant to hunt for un- 
stamped cigarettes. They may stop any car or truck, 
also without a warrant. 

Evidence that consumer taxation at excessive rates 
brings about tax avoidance and this in turn brings 
about trade barriers is found in the recent New York 
City cigarette tax history. Little was heard of boot- 
legging while the local cigarette tax rate was at l¢ 
per package but when the state rate of 2¢ was super- 
imposed upon this, the incentive to buy outside the 
city limits became strong. In order to protect city 
revenues and also to protect local tobacco dealers city 
tax officials tried to tighten up on the administration 
of the tax. Wholesale arrests have been made of 
persons caught with taxless cigarettes. The defend- 
ants have maintained that so long as the cigarettes 
were imported for their own use or the use of friends 
at cost the possessors could not be said to be dealers 





6 Great Atlantic & Pacific Tea Co. v. Grosjean et al., 301 U. S. 412, 
57 S.. €t.. 772. 
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in untaxed cigarettes. City officials have maintained 
the opposite stand. The law has been interpreted 


differently by different magistrates.’ 


The Trend of Supreme Court Decisions 


In this brief discussion I have mentioned a few 
Supreme Court decisions. Perhaps it will be of in- 
terest to point out by way of some half dozen pivotal 
decisions the trend of reasoning on this subject as 
exemplified in use tax decisions. Some legal authori- 
ties ° have found it difficult or impossible to harmon- 
ize these decisions. I shall not attempt to do so. 


1929. Helson v. Kentucky, 279 U. S. 245. A 3¢ 
tax on gasoline used within the state of Kentucky 
was held invalid because “enacted as the price of 
the privilege of using an instrumentality of interstate 
commerce.” 


1934. Monamotor Oil Co. v. Johnson, 292 U. S. 86. 
A 3¢ tax upon motor vehicle fuel “used or other- 
wise disposed of” in Iowa upheld by the court as the 
tax was “not laid upon the importer for the privilege 
of importing... but ...on the local use after inter- 
state commerce has ended.” 


1937. Henneford v. Silas Mason Co., 300 U. S. 577. 
The Washington 2% conipensating or use tax upheld 
as not being a tax upon the operations in interstate 
commerce, but upon the privilege of use after com- 
merce was at an end. 


1939. Southern Pacific Co. v. Gallagher, 306 U. S. 
167. The California use tax imposing a 3% use tax 
upon storage, use or other consumption, was upheld, 
The Southern Pacific Co., a Kentucky corporation, 
imported from other states property which was “in- 
stalled immediately on arrival at the California des- 
tination.” In sustaining the tax the court made the 
following observation: ‘We think there was a tax- 
able moment when the (property) had reached the 
end of (its) interstate transportation and had not 
begun to be consumed in interstate operation. At 
that moment, the tax on storage and use 
effective. 


was 
The interstate movement was complete. 
The interstate consumption had not begun.” 

1939. Felt & Tarrant Manufacturing Co. v. Galla- 
gher, 306 U. S. 62. The plaintiff, an Illinois corpora- 
tion, manufactured comptometers in Illinois and 
maintained agents in California. Machines were ordi- 


* The question received its first legal test on April 2, 1940, when 
the Court of Special Sessions, Appellate Part, First Department, 
decided in People v. Anderson that bringing unstamped cigarettes 
ln city for personal use, and not for resale, did not violate 

e law. 

*See Thomas Reed Powell. ‘‘Business Taxation and Interstate 
Commerce."’ Proceedings of the National Tax Conference: 1937. 
Robert C. Brown. ‘‘The Legal Aspects of Trade Barriers.’’ Bulletin 
of the National Tax Association, January, 1940. Maxwell M. Mahany. 


— Clause Tax Problems. Commerce Clearing House, Inc. 
40, 
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narily shipped directly from Illinois to California 
purchasers, but in some instances were distributed by 
the company’s agents. The court held that since the 
state had the right to levy the use tax it could re- 
quire the company to collect the tax. 


1940 (January 29). McGoldrick v. Berwind-White 
Coal Mining Co., 309 U. S. 33. The Berwind-White 
Coal Mining Co. is a Pennsylvania corporation. It 
has a sales office in New York. Coal is sold to New 
York consumers for plants and steamships. The Su- 
preme Court reversed the decision of the New York 
Court of Appeals and upheld the application of the 
New York City sales tax to such sales. 


1940 (February 12). McCarroll v. Dixie Greyhound 
Lines, Inc., 60 S. Ct. 664. The state of Arkansas 
brought action against the corporation in an attempt 
to collect a tax of 6%¢ per gallon on gasoline in ex- 
cess of 20 gallons carried into the state in busses. 
The court enjoined the state from imposing such a 
tax if the gasoline were for use in other states. Three 
dissenting judges suggested that the questions raised 
by the Arkansas tax be left “for consideration of 
Congress in a nation-wide survey of the constantly 
increasing barriers to trade among the states.” 


In closing I shall let Chief Justice Hughes “point 
the moral and adorn the tale.” In his dissenting 
opinion in the McGoldrick v. Berwind-White Coal 
Mining Co. case, supra, Justice Hughes declared: 


“The pressure of mounting outlays has led the States to 
seek new sources of revenue, and we have gone far in sus- 
taining state power to tax property and transactions subject 
to their jurisdiction despite incidental or indirect effects upon 
interstate commerce. 

“But that fact would seem to present no good reason for 
sweeping away the protection of interstate commerce where 
the State lays a direct tax upon that commerce as in this 
case. 

“We have directed attention to a vice in imposing direct 
taxes upon interstate commerce in that such taxes might be 
imposed with equal right by every State which the commerce 
touches. 

“Doubtless much can be said as to the desirability of a 
comprehensive system of taxation through the codperation 
of the Union and the States so as to avoid the differentiations 
which beset the application of the commerce clause and thus 
to protect both state and national governments by a just and 
general scheme for raising revenues. However important 
such a policy may be, it is not a matter for this Court. 
We have the duty of maintaining the immunity of interstate 
commerce as contemplated by the Constitution. That im- 
munity still remains an essential buttress of the Union, and 
a free national market, so far as it can be preserved without 
violence to state power over the subjects. within state juris- 
diction, is not less now than heretofore a vital concern of 
the national economy. 


“The tax as here applied is open to the same objection as 
a tariff upon the entrance of the coal into the State of New 
York, or a state tax upon the privilege of doing an interstate 
business, and in my view it cannot be sustained without 
abandoning principles long established and a host of prece- 
dents soundly based.” 
























































































































































































G. W. Mitchell 


HE problems of shared taxes and grants-in-aid 
go to the heart of the inter-relationship of our 
three levels of government—federal, state, and 
In a broad view, policy with respect to these 
devices affects the traditional allocation of govern- 


local. 


mental functions to the various levels of government, 
and even may operate to extend or to restrict the 
scope of governmental services. The use of federal 
revenue to supplement state and local funds and the 
sharing or granting of state administered taxes to 
local units almost inevitably involves the lessening 
of local autonomy and the progressive extension of 
federal and state policies with respect to the scope 
and character of local governmental services. Ab- 
stractly, such a tendency does not involve any change 
from existing state-local relationships. In general, 
states have full power through their legislatures to 
determine in detail the activities of local units. 

The state generally sets forth the conditions under 
which local units can be organized, enumerates the 
functions they may perform, and, what is more im- 
portant, the functions they must perform. The state 
grants to local governments such powers as it deems 


* Address before the First Regional Conference on Citizenship and 
Government, Minneapolis, Minn. 
** Member, Illinois Tax Commission. 


Grants-in-Aid and Shared Taxes— 


412 


Recent Developments 


By 
G. W. MITCHELL** 


necessary to carry out their corporate purposes. It 
may impose drastic limitations on their sources of 
revenue. But through long-established exercise, local 
powers have been taken for granted and regarded as 
inalienable. As a result, curtailing or repealing any 
of these powers is not generally practicable. Through 
grants-in-aid and shared revenues the State or Fed- 
eral Government can exercise another effective control 
in determining policies of the lower levels. 

It is impossible to discuss the problems of grants- 
in-aid and shared taxes without assuming some com- 
mon understanding of the scope and operations of 
our various levels of government, the taxes used to 
support them, and the functions they perform. During 
the late 1920’s the national income was about eighty 
billion dollars. With the advent of the depression 
this income slumped by 1933 to about forty billion 
dollars. Since then it has risen to approximately 
seventy billion dollars. During the same period, the 
tax burden has followed a somewhat different trend. 
Total tax receipts of all levels of government in 
1928-30 were just under ten billion dollars, about 
12 per cent of the national income. The receipts 
declined somewhat during the depression, hitting a 
low in 1933 of seven and a half billion dollars. From 
that time they have increased rapidly; in 1938, they 
reached fourteen and eight-tenths billion dollars, 
21 per cent of the national income. 

Until 1930 the aggregate of governmental expendi- 
tures by all units of government was not significantly 
different from the aggregate of revenues from tax 
receipts. In 1930 the total net expenditures aggre- 
gated slightly over thirteen billion dollars or three 
billion dollars more than the receipts for the same 
year. This level of expenditure was maintained for 
three years, but dropped a billion dollars in 1933. In 
1934 it was fourteen and a half billion dollars. In 
1938, the last year for which data are available, the 
aggregate expenditures amounted to seventeen and 
four-tenths billion dollars against receipts of fourteen 
and eight-tenths billion dollars.’ 


1 Data for the national income from the United States Dept. of 
Commerce, Bureau of Foreign and Domestic Commerce, Income i 
the United States 1929-1937. For tax receipts and governmental 
expenditures see Clarence Herr, Federal Aid and the Tax Probl m, 
Staff Study No. 4 of the Advisory Committee on Education; United 
States Treasury Department, Federal and Estimated State and 
Local Revenues and Expenditures for General Government, Fiscal 
Year 1938; Twentieth Century Fund, Facing the Tax Problem. 
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A comparison of the relative importance of the vari- 
ous levels of government can best be made in terms 
of their revenues, allocating grants and shared taxes 
to the level which makes the grant or collects the 
shared revenue. Such a comparison over this period 
is difficult because of the elasticity in the federal rev- 
enue. Since 1928 the aggregate of local revenues has 
been remarkably stable, fluctuating around the level 
of four billion dollars. An early peak, in 1930, was 
four and seven-tenths billion dollars, and the mini- 
mum in 1935 was three and eight-tenths billion dol- 
lars. In 1938 the total was four and nine-tenths 
billion dollars. The state revenues since 1934 have 
grown rather steadily. In 1932 they were one and 
seven-tenths billion dollars; in 1938, three and nine- 
tenths billion dollars. The federal revenues have been 
extremely erratic, ranging from one and nine-tenths 
billion dollars in 1933 to six billion dollars in 1938. 
Currently the Federal Government is collecting ap- 
proximately 41 per cent of total tax receipts, the local 
government 33 per cent, and the state 26 per cent. 
The sources of these revenues provide a comparison 
on a somewhat different basis. 


The major elements in the local revenue system are 
the property tax, special assessments, fees, and 
licenses. The major elements in the state systems are 
sales, corporation, liquor, tobacco, motor vehicle, mo- 
tor fuel, and income tax levies. The Federal Gov- 
ernment derives most of its revenue from personal 
and corporate income taxes, payroll taxes, estate 
taxes, from excises on tobacco, motor fuel, and customs. 

The problems of shared revenues and grants-in-aid 
may be approached from several points of view. 
Federal, state, and local objectives may be compared 
and contrasted with those of tax reformers and advo- 
cates of change in governmental structure and shift- 
ing of functions. The local governmental units are 
each interested mainly in maximum revenues from 
federal and state administered taxes with a minimum 
loss of control over the functions they perform. The 
tax reformer desires to spread the tax burden more 
equitably. Still another group advocates equalizing 
opportunities for education of all citizens or the estab- 
lishment of a minimum standard of governmental 
Services uniformly in all parts of the country. 


For purposes of this discussion, grants-in-aid and 
shared revenues will be considered from the stand- 
point of the local units. These governments have 
some alternatives available toward which their think- 
ing and policies should be directed. If local govern- 
ments are interested in promoting and maintaining 
their present organization or something similar to it, 
the alternatives must be carefully considered. 


Assuming that local government in this country is 
to maintain its present services and their scope, what 
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appear to be the possibilities? In the first place, they 
can utilize their own revenue sources and endeavor 
to maintain the scale of operation and caliber of gov- 
ernment services they are now offering. This immedi- 
ately presents some difficulties in certain areas 
inasmuch as in the long run our local governments 
are competing with each other-in the thoroughness 
and effectiveness with which they provide services 
to citizens in terms of cost. Existing modes of com- 
munication and transportation consolidate rather 
large geographical areas. If the residents of one 
community find that those in an adjoining community 
have better schools, better highways than they them- 
selves enjoy and without any substantial increase in 
local tax burden, they are certain to agitate for simi- 
lar advantages. 

Another difficulty in maintaining the present scale 
of local governmental services is that the resources of 
these governments are limited. The property tax 
stands alone, especially in this part of the country. 
In 1938, it constituted 92 per cent of local tax rev- 
enues. In the South, revenues from property taxes are 
supplemented by yields from licenses and fees, but 
taken as a whole the backbone of the local revenue 
system is the property tax. Up to the present time 
no one has been able to devise any locally adminis- 
tered substitute for it. Some of the larger cities of 
the country, particularly New York City, have, under 
extreme financial urgency, undertaken to levy local 
sales taxes and income taxes to supplement property 
tax revenues. It is doubtful that this same procedure 
can be followed in a small or moderate sized com- 
munity. It is too soon to say how satisfactory these 
levies are for even the larger cities. It is generally 
recognized that further extension of governmental 
services through the use of the property tax is limited. 
Indeed, it appears that effective property tax rates 
have reached a level which probably will be pared 
down rather than increased. The growth of property 
tax receipts during the past forty or fifty years has 
been less noticeable since the country has been grow- 
ing so rapidly. Today with a continued deceleration 
in the trend of industrial growth and population, we 
can expect that the property tax base will no longer 
increase. It probably will maintain the same level 
and become a fairly fixed element in the tax system. 

Prior to 1932, one large element in the local revenue 
system was the special assessment. This device was 
used to a very marked extent to finance capital im- 
provements, not only in new sections of communities 
but in established areas. The financial difficulties 
arising from weak administrative organization and 
from the decline in the real estate market have virtu- 
ally put an end to this type of revenue. It may 
reasonably be expected that in the future cities will 















again turn to the special assessment device. To the 
extent that it is possible to measure the pecuniary 
benefits of any governmental service and relate them 


to the costs there is considerable merit in this form 
of financing. 


























To minimize the restrictions placed upon the ex- 
penditure of grants from another government, some 
local units will aim to obtain shared revenues instead 
of grants-in-aid. The distinction between shared 
revenues and grants-in-aid is of considerable impor- 
tance. It rests primarily on the objective one has in 
making the division of proceeds with the collecting 
agency. In the case of shared revenues the funds 
available are related to yields of particular taxes and 
fluctuate in proportion to the productivity of those 
taxes. They are often distributed according to their 
The areas of the state or nation with the 
highest taxpaying ability and the largest contribu- 
tion to the yield of any particular tax under such a 
system receive the largest contribution. There is 
considerable resistence to this type of arrangement. 
Much of the agitation for grants-in-aid to local gov- 
ernments comes from those who believe revenues 
should be collected in relation to ability to pay and 
expenditures should be in terms of need. Shared 
revenues have the disadvantage of having a lim- 
ited relationship to such criteria. They also have 
the disadvantage that in so far as they relate to source 
of payment the location at which the tax is received 
is not necessarily the area in which the resources 
creating that tax liability exist; e. g., both individuals 
and corporations pay income taxes at their domicile 
or principal place of business. 
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These incomes may 
have been earned in many sections of the country, and 
may be entirely unrelated to the place where the 
return is filed. While some types of taxes are more 
amenable to sharing than others, in a general way 
the principle behind grants-in-aid seems preferable. 

Another alternative presents itself to the local 
governments. There has been some tendency in the 
United States during the past decade to transfer func- 
tions from one level of government to another. At 
least two states (North Carolina and Michigan) have 
assumed the construction and maintenance of all 
highways and roads. In one or two instances states 
have taken over most of the responsibility of educa- 
tion, thus relieving local governments of the burden 
of financing this very costly function. Whether or 
not this tendency will grow and develop as the burden 
of local government becomes more onerous or 
whether more extensive use of shared revenues and 
grants-in-aid will be utilized to maintain our present 
local government organization remains to be seen. 
The determining factors to an answer to this problem 
appear to be the extension of governmental services 
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that has taken place during the past decade and the 
resultant increase in the tax burden. 

Recent focusing of attention upon the proportion 
of the national income which goes for federal, state, 
and local taxes has brought forth suggestions for 
administering the tax revenues of the country more 
efficiently. From the standpoint of tax administration, 
no unit, of course, is better adapted to administer 
almost any tax, excepting the property tax, than the 
Federal Government. Sales, income, inheritance, 
cigarette, gasoline, and similar taxes can all be ad- 
ministered better by the Central Government than 
by individual states. The most complex and difficult 
problems of tax administration deal with jurisdiction 
to tax and with the allocation of interstate operations. 
Virtually none of these problems exist with the fed- 
erally administered taxes. The major disadvantages 
of federal administration have to do with restricting 
the choice that citizens of states may express as to 
the property, transactions or individuals to be taxed, 
and the rates at which taxes shall be levied. Although 
suggestions have been made for the application of 
differential rates among the various states to some 
federally administered base, at the present time no 
very serious consideration has been given to them. 

Another fundamental disadvantage in centraliza- 
tion of tax revenue administration is that the amount 
of tax paid comes to bear less and less direct rela- 
tionship to the services rendered. In his own com- 
munity the citizen may see his taxes increase without 
noting any change in what he gets from his govern- 
ment. The use of a uniform federal tax to raise the 
bulk of our revenues requires that the citizen appraise 
the services of his government not in terms of the 
services he gets but in terms of a nation wide level of 
educational, highway, and public welfare service. 

Currently the states are allocating about one-third 
of their tax revenues to local units. The Federal 
Government is granting 13 per cent of its rev- 
enues to the states and local units exclusive of ex- 
penditures by the Public Works Administration, 
Work Projects Administration, and agencies it super- 
seded. Federal grants to the states amounted to 
17 per cent of state revenues from tax sources 
in 1938 and federal and state grants to localities 
added 32 per cent to local revenues in the same 
year. Thus the Federal Government is twice blessed 
—it only gives; the states are once blessed—they give 
about twice as much as they receive; the local units 
can hardly be blessed at all—they only receive. 

Seventy per cent of the states’ subvention to local 
governments consists of grants-in-aid ; 30 per cent in 
shared revenues. 


These proportions have changed 


~ 2 Data on grants-in-aid and shared revenues are from Sidney Mer- 
lin, American Taxes Shared and Allocated—1938, a Joint Report of 


the American Municipal Association and the Federation of Tax Ad- 
ministrators. 








July 





littl 
volv 
lion 
doll: 
hav: 
ala 
alm 
for 
rath 
to | 
fro! 
sha 
the 
we 
pur 
pul 
im) 
edt 
act 
of 


’ 


th 
gr 
po 
M1 
Of 
se 
pe 
rl 
at 
a 
th 
te 


Cc . 





July, 1940 


little in the past decade even though the amounts in- 
volved have increased from six hundred and fifty mil- 
lion dollars in 1928 to one billion four hundred million 
dollars in 1938. Typically, shared revenues ordinarily 
have been earmarked for a particular local function ; 
a large percentage is for highways or roads. In 1938 
almost 60 per cent of the total shared taxes were 
for that purpose. Shared taxes have also been used 
rather extensively to replace local revenues lost due 
to homestead exemptions, exemptions of personalty 
from the property tax, etc. The most commonly 
shared tax is that on motor fuel. Grants-in-aid from 
the state to the localities ten years ago 
were almost exclusively for educational 
purposes (85 per cent). The extension of 
public welfare services has made this an 
important field for grants-in-aid. In 1938 
education aggregated 60 per cent and welfare 
activities 30 per cent of the total amount 
of state grants-in-aid to local governments. 

The most significant developments of 
the past ten years affecting the use of 
grants-in-aid in the future are two: (1) the 
policy of the Federal Government in financ- 
mg unemployment relief; and (2) the devel- 
opment of the social security program. It 
seems fairly apparent at this time that the 
policy of the Federal Government, as car- 
ried out through the FERA, CWA, WPA, 
and PWA, is going to play less and less 
a role in the federal-state-local relationships. During 
the past six years, the amount of monies granted 
to states and localities under this program has ex- 
ceeded nine billion dollars. The terms of these 
aids have varied all the way from outright gifts, to 
expenditures for recognized local purposes under 
complete federal control. Grants in these categories 
are viewed by some authorities as federal expendi- 
tures and by others as grants to states and localities. 
From a long-run standpoint, the effect of this policy 
has been to replace and recondition much of the capi- 
tal equipment of state and local governments, includ- 
ing much that was under-maintained or inadequate 
in the early years of the depression. Outstanding 
in the program are the expenditures for roads, streets, 
water works, school buildings, sewers, various public 
Service enterprises. All of these items are of sub- 
stantial importance in terms of the finances of local 
government. It is reasonable to expect that in the 
immediate future there will be less than normal re- 
quirements for capital expenditures. This will tend 
to decrease local government costs though such a 


: Office of Government Reports, Direct and Codperative Loans and 
Expenditures of the Federal Government, 1933-38. Report Number 9. 
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tendency is offset to some extent by increased mainte- 
nance expenditures due to the larger and more ade- 
quate facilities thus acquired. 

The other major factor affecting the extension of 
grants-in-aid in the future is the provision for care of 
the aged, children and blind, and for public health 
activities under the social security program. Until 
old-age insurance payments become adequate to sup- 
port beneficiaries without pension supplements, a 
very substantial portion of financing old-age assist- 
ance will fall upon the states. To the extent that 
their relief disbursements decline, the revenues thus 


“QO, 
endencies of the past ten or fifteen 


years in the United States and in other countries, notably 
England, indicate that local governments will look more and 
more to the State and Federal Government for aid in financ- 
ing their functions. The granting of this aid will be accom- 
panied by some loss in local autonomy. Neither the State 
nor the Federal Government will supplement local revenues 
without directing in some measure the manner in which they 
shall be spent or without some supervision of the functions 
thus aided. From the standpoint of local government this 
“interference” of the Federal or State Government may be en- 
tirely acceptable. It holds dangers only in terms of one’s 
conception of the role of local government in a democracy.” 


available may be used to meet their share of the cost 
of the social security program. This is certain to 
strain the states’ taxing resources to the maximum, 
and it is very doubtful that during this period the 
states will feel in a position to increase their grants 
to local governments for education or roads,—two 
other major items of expenditure. Facing a large 
program of debt retirement, it does not seem likely 
that the Federal Government will play any larger 
part in meeting the cost of old-age pensions and other 
social security obligations. These demands upon 
state and federal tax systems almost preclude any 
substantial addition to local grants for purposes other 
than social security. 


Looking further ahead, it may be that with the 
lifting from the tax system of some of the costs of 
the social security program, the states and Federal 
Government will turn to sharing a large portion of 
the cost of education and highways than they now 
bear. For the next ten years, however, it would ap- 
pear that local governments will have to depend in 
a large measure on the present level of grants-in-aid 
and shared revenues and their local resources for 
support. 



















































































































































































































































HE valuation of taxable real estate has received 
a good deal of attention in the United States 
in recent years. Various federal, state and pri- 

vate agencies have periodically reported upon the 
total valuation of such property and, while the figures 
are not as complete as students of taxation desire, 
they serve as useful tools for the analysis of many 
tax problems. 


In the field of exempt real estate, considerably less 
attention has been accorded the problem of valuation. 
Perhaps this is in part due to the viewpoint held by 
the assessor and the layman alike that the valuation 
of such property is of little consequence because no 
tax is involved. The shortsightedness of this posi- 
tion is all too apparent in the light of recent develop- 
ments in the realm of inter-governmental tax immunity 
as it touches upon the taxation of real property. Tax 
reformers and those interested in efficient government 
realize today more than ever before the need for a 
complete inventory of the value of exempt real estate 
as a clue to the discovery and limitation of the abuses 
involved in the privilege. If the widespread exten- 
sion of these exemptions is to be successfully com- 
batted, knowledge of the extent and types of exempt 
realty is fundamental. 

This article purports only to review the existing 
statistical information in the United States with the 
hope, that by calling attention to the great dearth of 
facts, something may be done to remedy the situation. 
Viewed in this manner, it must be admitted at the 
start that any attempt to show the value of exempt 
real estate in the United States will be more note- 


worthy for what it fails to reveal than for its factual 
contribution. 


With the impetus which the United States Supreme 
Court has recently given to the movement for the 
removal of inter-governmental tax exemptions in re- 
spect to government compensation, the searchlight 
is being thrown upon the exemption problem in all 
its phases. The majority of citizens regard tax ex- 
emptions as a parasitic growth upon taxable values, 
one which in time may destroy its host. 


* Acting Director, New York State Research and Statistical Bu- 
reau, Albany, N. Y. 
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Recent legislation in Alabama and Georgia in re- 
gard to the ad valorem taxation of property held by 
the United States government or its agencies has been 
inspired by the large land acquisitions of the Tennessee 
Valley Authority. This situation offers interesting 
possibilities as the opening wedge for the taxation of 
federal real estate in response to a loud clamor for 
some form of federal assistance to states where it has 
caused a dwindling of tax rolls. 


The Alabama law states that 


“property and activities of the United States and its agencies 
shall be taxable as other property and activities, except where 
the state of Alabama is without constitutional authority to 
impose such taxes.” * 

The Alabama law appears to have been passed in an 
effort to call attention to the serious loss of tax rev- 
enue occasioned by the inroads upon the tax base 
made by the Tennessee Valley Authority. The new 
legislation is at present inoperative, and was ap- 
parently passed in order to place the state in a posi- 
tion to tax the properties of the Authority should the 
Federal Government permit such taxation in the 
future. 

In Georgia, all property owned or assessed by cor- 
porations organized under the laws of the United 
States and federal agencies engaged in proprietary 
activities within the state are subject to ad valorem 
taxation, except insofar as the constitution and laws 
of the United States may prohibit, at the same rate 
and in the same manner as private property engaged 
in a similar business.?, Georgia has also enacted a 
special occupation tax on federal electricity corpora- 
tions, which appears to be an effort to reach corpo- 
rations otherwise exempt from ad valorem property 
taxation.’ 

The purpose of these Georgia laws is likewise an 
attempt to tax the properties of the Tennessee Valley 
Authority formerly owned by the Tennessee Power 
Company. As yet, there has been no occasion for 
applying the measures, since the Tennessee Power 
Company paid the 1939 taxes, dnd the 1940 levies will 
not be due until September 1. Georgians are looking 
57, Laws of 1939 (approved March 2, 1939) 


. 730, Acts of 1939 (approved March 18, 1939). 
729, Acts of 1939 (approved March 18, 1939). 
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to Congress for the enactment of legislation granting 
to the State payments in lieu of taxes. 

The Sparkman-Norris Bill now before Congress 
(H. R. 7424, S. 2925) represents a serious attempt to 
deal with the question of tax exemption in areas 
where the T. V. A. operates. The object of the bill 
is to provide for payments in lieu of taxes on all 
property allocated to power, an amount equal to what 
would have been paid had the property been privately 
The original T. V. A. Act of 1933 provided 
that 5% of the gross proceeds received from the sale 
of hydro-electric power in the states of Alabama and 
Tennessee should be available for payments in lieu 


owned. 


of taxes. This works an injustice against other states 
in which the Authority functions. Dams are now 
under construction in North Carolina and Kentucky, 
and electric properties have also been acquired by the 
Authority in the State of Georgia. 

The bill establishes the following schedule for the 
allocation of gross proceeds derived from the sale of 
power to payments in lieu of taxes: 

Fiscal year 1940—10% 
“4 1941—9% 


? “ -1942—8% 
“«  & — 1943—714% 
: . 1944—7% 


1945—614% 

“ 1946—6% 

“— 1947—514% 

‘ 1948 and after—5% 

The payment for each fiscal year is to be appor- 
tioned among the states one-half on the basis of the 
percentage of the gross proceeds of power sales and 
one-half on the basis of the percentage of book value 
of power property within the state. The minimum 
annual payment to each state, including payments to 
counties therein, shall not be less than an amount 
equal to the two year average of the state and local 
ad valorem property taxes for the last two years dur- 
ing which’ such land was privately owned and oper- 
ated or privately owned. The minimum annual 
payment to each state in which power property is 
owned and operated shall not be less than $10,000. 

Not later than January 1, 1945, a report on the 
operation of these provisions must be made to Con- 
gress under the terms of the Sparkman-Norris bill. 

The T. V. A. is reported to have come forward 
with a new plan, which would compensate those coun- 
ties losing only as much as 10% of their revenue. 
With one exception, Fannin County, Georgia, all 
counties so affected are in Tennessee. In these, it 
is proposed that the Authority would stand 90% of 
the tax loss. Although this plan extends to all the 
states of the Tennessee basin, the Authority main- 
tains that its increased business will permit taking 
care of the eleven hardest hit counties and still leave 
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a sizeable balance for the participating states under 
the present plan of allocating 5% of power proceeds 
for payments in lieu of taxes. 

The President has recently established a Federal 
Real Estate Board whose duties include the studying 
of the situation in different communities adversely 
affected by the loss of tax revenue on federal-owned 
land, and the making of appropriate recommenda- 
tions. Numerous bills before Congress for payments 
by the Federal Government in lieu of taxes or per- 
mitting the taxation of certaifi federal real estate have 
been referred to the Board for study. 

In the District of Columbia, the value of federal 
real estate, especially federal land, has been suggested 
as a formula for determining federal contributions to 
the District budget. Congressmen from some of our 
western states are continually confronted with schemes 
for federal aid where the basis of determination of 
the amount to be received is the land holdings of the 
national government. 


There has been much loose talk about the exemption 
problem in terms of area rather than value, and it has 
been remarked that one state has over 80% of its 
land area in federal ownership. This percentage has 
been quoted in order to make a disparaging compari- 
son with certain tax jurisdictions, such as the District 
of Columbia, where the basis of comparison has been 
the ratio of the value of the exempt real estate to the 
value of taxable real estate. Most of the land with- 
held from taxation in our western states is low in 
value, and the inference that a particular state is 
comparable with the District of Columbia is fre- 
quently erroneous. For instance, Utah has 60% of 
its land area in federal ownership. This constitutes 
only 15% of the taxable value of its real estate. On 
the other hand, the District of Columbia has 23% 
of its acreage in federal ownership, but the value of 
this property constitutes 60% of private real estate 
now being taxed. Sometimes these two criteria give 
nearly the same percentage result, as in the case of 
Nevada, where the acreage ratio is 83% and the 
assessed value ratio 76%. 


Federal Valuation of Federal Real Estate 


Until recently, the Federal Government was with- 
out information on the assessed valuation of its far- 
flung domain. An estimate of the extent of its real 
estate holdings has recently been completed by the 
Treasury Department and sets forth some interesting 
facts on national stewardship.* 

According to this study, over 20% of the nation’s 
land area is owned by the central government, 

4 Federal Ownership of Real Estate and Its Bearing on State and 


Local Taxation, House Document No. 111, 76th Congress, ist Ses- 
sion, 1939, 
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although the estimated assessed valuation of this real 
estate is only 3% of all taxable real property. The 
Treasury Department’s figures are compiled from 
questionnaires submitted to custodians of federal real 
estate and the figures reported are merely the best 
available estimates. This information constitutes all 
that is known on the subject. 

The total cost of federal land and improvements 
was $6,184,000,000, the fair market value being 
$4,696,000,000, indicating that a considerable loss 
would have been realized by liquidating these real 
estate holdings at market prices prevailing in 1937. 
The more salient facts compiled from the returns of 
the questionnaires are listed in Table 1. 

Table 1 


Federal Real Estate (Land and Improvements), 
by States, June 30, 1937 





Comparison of 








Estimated estimated as- 
assessed sessed valuation 
% of acreage valuation of federal real 
owned by of federal estate to total 
U. 8S. real estate taxable realty 
State % Rank (000) % Rank 
(1) (2) (3) (4) (5)® (6) 
Alabama 5.96 17 $56,609 9.27 10 
Arizona 63.08 2 159,442 74.38 2 
Arkansas . . 6.87 14 9,230 3.01 22 
California 39.47 7 222,049 4.10 15 
Colorado 33.34 10 60,302 8.59 11 
Connecticut 0.22 46 16,924 0.66 46 
Delaware 1.37 35 13,839 4.65 14 
Florida 3.93 23 15,896 3.41 19 
Georgia 3.75 25 30,002 KES 16 
Idaho o 0 ome 4 54,317 21.92 5 
Illinois 0.34 42 46,568 1,24 36 
Indiana 0.37 41 21,331 0.65 47 
Iowa 0.10 48 15,129 0.36 48 
Kansas 0.17 47 26,913 4.5 33 
Kentucky 1.88 34 38,107 2.92 23 
Louisiana 2.09 31 39,474 3.06 21 
Maine 0.42 40 13,544 2.63 25 
Maryland 1.90 33 69,186 3.60 17 
Massachusetts ; 0.25 45 111,917 1.95 29 
Michigan 4.61 21 48,399 1.01 43 
Minnesota 6.55 15 16,694 1.38 34 
Mississippi 3.47 27 10,775 2.82 24 
Missouri 2.22 30 34,683 1.24 38 
Montana 33.97 9 107,729 $7.25 6 
Nebraska .. 0.92 36 19,607 1,24 37 
Nevada 82.67 1 116,769 75.62 1 
New Hampshire 11,29 13 11,459 2.47 ay 
New Jersey : 0.50 38 59,862 1.21 40 
New Mexico 35.33 8 42,450 27.98 4 
New York 0.53 37 315,420 1.23 39 
North Carolina 4.14 22 33,858 2.37 28 
North Dakota 3.93 24 11,356 1.59 32 
Ohio .. . 0.27 44 67,043 0.84 44 
Oklahoma 6.32 16 26,825 3.58 18 
Oregon . .46.30 5 74,648 11.42 9 
Pennsylvania 2.07 32 112,233 1.26 35 
Rhode Island ' 0.32 43 9,574 1.01 2 
South Carolina 3.45 28 6,225 3.24 20 
South Dakota . 16.13 12 42,135 5.34 13 
Tennessee » were 26 28,507 2.32 26 
Texas 0.43 39 45,466 1.62 31 
Utah 60.45 3 41,241 14.95 7 
Vermont ~ sont 29 4,006 1.66 30 
Virginia §.22 19 67,367 5.89 12 
Washington 32.28 11 90,339 13.40 8 
West Virginia 5.48 18 15,745 1.11 41 
Wisconsin 5.14 2 32.441 0.84 45 
Wyoming a ate 42.72 6 65,654 47.17 3 
District of Columbia. 23.43 703,626 60.07 
—. - a Sree 20.74» 3,282,914 2.89» 


® Because of numerous errors, the percentages have been recom- 
puted from the basic figures. As a result, there are many dis- 
crepancies between these data and those of the Treasury. 

> Average. 

Source: Federal Ownership of Real Estate and Its Bearing on 
State and Local Taxation, House Document No. 111, 76th Congress, 
ist Session, 1939; Appendix A. 
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Study of the state rankings of exempt acreage and 
of estimated assessed valuation of federal real estate 
to taxable realty shows that, while Nevada and 
Arizona stand first and second, respectively, and Iowa 
last, on both comparisons, there is a marked degree 
of variation between these two criteria in the other 
states. Maryland is thirty-third in the area ranking 
and seventeenth in the value ranking. Correspond- 
ingly, Minnesota stands fifteenth and thirty-fourth. 
In general, the relatively less populous states possess 
the greatest area of federal property in relation to 
their size, and also tend to have a larger proportion 
of their taxable real estate represented by the esti- 
mated assessed value of federal real estate, although 
their superiority in this respect is less pronounced. 

As a result of this study, the Federal Real Estate 
Board, already alluded to, has recently been estab- 
lished. In addition to its work in the field of displaced 
taxation, the Board is empowered to advise federal 
agencies contemplating the purchase of real estate and 
to recommend the disposition to be made of surplus 
property. Itis hoped that the Board will add impetus 
to the movement for greater factual information on 
exempt real estate. It should also promote harmoni- 
ous relations between the federal government and 
the states in matters pertaining to the real estate tax. 


State Valuation of Exempt Real Estate 


The exemption of real estate is of far more conse- 
quence to the states than to the United States, be- 
cause they draw so heavily upon this form of taxation, 
while the national government, operating under the 
restrictions of the federal constitution, does not re- 
sort to ad valorem property taxation. Yet the states, 
as a group, provide very little information concern- 
ing the amount of real estate off the tax rolls. Not 
only is this information scant in respect to the various 
types of exempt real property, but even the aggre- 
gate of the amount of such property exempt from 
taxation is not available in a large number of our 
states, while in others the necessary work of aggre- 
gating by assessment districts has not been undertaken. 

Besides the apathy of assessors toward real estate 
exempt from taxation, a state of mind caused as much 
by the overwhelming task of handling taxable prop- 
erty as by the conviction that the assessment of 
exempt property serves no useful purpose, at least 
one state, Wisconsin, has experienced the hostility 
of powerful pressure groups. These factions wer 
successful in blocking efforts to enumerate and evalu- 
ate tax-free property in that state, and it is more than 
likely that other states have had similar experiences. 
Such hostility, while at first difficult to understand, 
is perhaps more easily comprehended when one takes 
into consideration the nature of the contending forces. 
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There is always the fear that once the extent of ex- 
emptions is known, steps will be taken to reduce them, 
a move which can best be forestalled by withholding 
the information in the first place. Whatever the 
causes and their numerous ramifications, it is safe 
to say, by way of generalization, that in all save a 
few states, the value of exempt property, both real 
and personal, constitutes one of the great unknowns 
of public finance. 

Only passing notice can be accorded the widespread 
contention that exempt property is less carefully 
valued than its taxable counterpart. Examination 
into this question is properly the subject for a sep- 
arate inquiry. But it is undoubtedly true that less 
attention is given exempt property in a very large 
number of our tax jurisdictions. The emphasis which 
it is desired to give here is not that the appraisal is 
inadequate but that it is entirely lacking in so many 
instances. The problem of improving valuations of 
exempt property follows rather than precedes the 
crusade which it will first be necessary to make in 
order to acquire any comprehensive information. In 
those few states where periodical evaluations of exempt 
property are made, there is unquestionably room for 
discussion of improved techniques. For a nation as 
large as ours to be without adequate information on 
real estate tax exemption is a situation calling for 
immediate remedy. 

In an effort to determine existing conditions, cor- 
respondence was carried on with officials in forty- 
three states during 1938, and numerous state reports 
have been examined. In some states, the data on 
exemption of realty are not compiled by a central 
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source, although 
officials. 


figures are available from local 
Wherever this appeared to be the case it 
has been noted, but it is probable that some states 
have been unintentionally omitted from this group. 
Attention is first directed to those states making no 
effort to list exempt real estate. Two-thirds of the states 
fall within this classification, as shown in Table 2. 
Official comments concerning the failure of some 
of the above states to record total valuations of exempt 
real estate reflect that in many of them it is a source 
of embarrassment to administrative officials to admit 
that such a situation exists. Occasionally, the lack 
of information is blamed on budgetary retrenchment, 
as has been the case in Michigan where postponement 
of measures to establish machinery for evaluating 
exempt property was caused by a shortage of funds. 
In Missouri, the county assessors list exempt property 
but do not report it to the State Tax Commission. Simi- 
larly in New Hampshire, the valuations of exempt prop- 
erty within the different towns have not been aggregated. 
County assessors in New Mexico were recently 
asked to assess property exempt from taxation, but 
the data obtained were too incomplete to be of any 
significance. Assessors in North Dakota are required 
to appraise exempt property in the odd-numbered 
years, but the majority of them have failed to follow 
the mandate of the law. In Oklahoma, exempt prop- 
erty is merely marked as such and no attempt is made 
to appraise it. The most common statement received 
from Officials in the thirty-two states listed in the 
above table is to the effect that no cognizance is taken 
of exempt property in the course of the usual assess- 
ment procedure. 





Table 2 
Thirty-two States in Which State Authorities Do Not Compile Data on the Valuation of Exempt Real Estate 
State State Authority Corresponded with: State State Authority Corresponded with: 
Ala. ........Auditor i Tax Commission 
Ark. .......Corporation Commission N. eS Tax Commission 
2° ae Tax Commission N. Mex. .... Tax Commission 
Fla. ........Comptroller General a ty Commissioner of Revenue 
Ga. .... Department of Revenue N. Dak . Tax Commissioner 
Idaho” . Auditor Okla. ......Tax Commission 
||) | rr Tax Commission OB soc 5.ca5s Tax Commission 
Kan. .......Tax Commission S. C. ....... Tax Commission 
| Commissioner of Revenue SADA. 5 ose Division of Taxation 
i. eee Tax Assessor (Lo Department of Finance and Taxation 
| ae Tax Commission (a Tax Board 
Mich. .Tax Commission Vis ........ Dax Department 
Miss. .......Tax Commission ie eee Tax Commission 
Mo.® .......Tax Commission | fe. Tax Commission 
Mont. ...... Board of Equalization Wis.’ Tax Commission 
Nebr. ...... Tax Commissioner WISOS ss 650. Board of Equalization 


—_— 





oe Newcastle County reported exempt property amounting to 
$32,569,844 in 1933. 
>In 1937 county assessors valued property at $7,206,095 on which 
exemptions were allowed, but this is obviously an incomplete list. 
*In 1938, a small WPA project was concerned with listing and 
classifying exempt property in Cook County. 
4Data on Baltimore are available from the Muncipal Legislative 
Reference Bureau. 
* Local records only. 
‘ Noreply received. No record found of published data on exemptions. 


¢ The Bureau of Municipal Research and Service, College of Social 
Science, University of Oregon has made a survey of three counties 
with the assistance of WPA funds. 

hThe Commissioner of Taxes is to report to the next session of 
the legislature on the amount of real and personal property exempt 
from taxation. 

i Milwaukee is the only tax district in Wisconsin reporting exempt 
property. In 1937, the city had $239,591,910 consisting of: Federal, 
$11,732,800; State and local, $168,912,940; Private, $58,946,170. 

Source: Official correspondence with state authorities. 
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Table 3 


Value of Property (Real and Personal) Exempt 





Frequency 








From Taxation in Ten States 











Valuation of Exempt Property (000) 

State State Authority of Report Year Federal State é Local Total Public Private Total Exempt 
Calif. Board of Equalization * 1932 $184,014 $830,633 $1,014,647 $311,408 $1,326,055 
Colo. Tax Commission ” 1935 895,164¢ 415,599 1,310,763 166,080 1,476,843 
Ind. Board of Tax Commis- 

sioners 1934 21,3314 441,215 462,546 694,498 1,157,044 
Iowa 30ard of Assessment & 

Review 1934 13,438 298,788 312,226 270,131 582,357 
Mass. * Comm ’'r of Corps. & Tax’n Annual 1937 564,060 379,383 943,443 631,324 1,574,767 
Minn. Tax Commission Biennial ¢ 1938 ; 171,533 50,906 222,439 
Ohio Tax Commission Annual 1935 45,855 334,287 380,142 704,767 1,084,909 
ies. De Div. of State Taxation Biennial 1938 8,787 132,102 140,889 74,725 215,614 
Utah Tax Commission * 1935 ey ee eet Ae ata 98,382 
Wash.* ‘Tax Commission 1930 186,939 304,727 491,666 132,090 623,756 





« The Board compiles no exempt property data. The figures given 
were published by the California Tax Research Bureau. 

» The Commission compiles no exempt property data. The figures 
given here are an estimate of the State Planning Commission. 

« Includes $722,450,000 coal lands. 

4 See Table No. 1 above. Indiana does not report on federal property. 

* Tangible exempt property only. 


f Data on exempt property published in 1932 and in 1938, but not 
in intervening reports. 

* The Commission does not record the value of exempt property. 
The figure used in an estimate appearing in a report of the Investi- 
gating Committee of Utah Governmental Units (1936); p. 64. 


Source: Official correspondence with state authorities and official 
state documents. 





The second group of states to be examined includes 
those which report exempt property but do not segregate 
real estate from other taxable property. Even in these 
states, information is incomplete and often compiled 
at infrequent or irregular intervals. Table 3 shows 
the value of real and personal property exempt from 
taxation in these ten states. 

The preceding table emphasizes the spasmodic, un- 
certain nature of the data on exempt property values 
in states where all exempt property, both real and 
personal, is lumped together. In only a few cases is 
there provision for regular reporting, while the effec- 
tiveness of the data is weakened by incomplete report- 
ing and the necessity for estimates, as the footnotes 
to the table amply attest. In their present form, the 
figures themselves stand as a revelation of the statistical 
abysm which exists in regard to the valuation of 
exempt property. This is true despite the fact that 
only the most important general types of exempt 
property are treated in this article, and no attempt is 
made to obtain a breakdown of the figures along 
functional lines. Were the student to embark upon 
a study of the detailed classifications, the obstacles to 
be encountered appear insurmountable. 

While little is known of the ratio of exempt real 
estate to all exempt property, both personal and real, 
for the nation at large, experience of two states throws 
some light on the relationship. In 1938, Rhode Island 
reported that exempt real estate constituted 90.1% of 
all exempt property in the state, while a similar com- 
parison in New Jersey for the same year gave a per- 
centage of 92.3%.° If Rhode Island and New Jersey 
may be regarded as representative, approximately 
90% of exempt property is made up of real estate. 

A striking contrast is shown between the amount 
of federal real property, both for these seven states 

3 In New York State, personal property is not assessed since there 
is no tax on personalty, so that all exempt property is real estate. 
In 1932, census figures showed the ratio of real estate to all taxable 


property for the United States was 77%, the corresponding figures 
for Rhode Island and New Jersey being 68% and 80%, respectively. 





in Table 1 and the amount of real and personal prop- 
erty listed as exempt in the above table, even aiter 
making reasonable allowance for the difference in 
coverage due to the exclusion of personal property 
from Table 1. The reader is left to make his own 
interpretation of the discrepancies since these are the 
official figures as reported from state sources. Any 
explanation of these baffling differences must be de- 
pendent on sheer a priori reasoning, and if any con- 
lusion at all may be ventured it is that classifications 
and coverage under the various systems of compila- 
tion vary widely. 


Table 4 


Exempt Federal Property Reported by Seven States 
Contrasted with the Estimated Assessed Valu- 
ation of Federal Real Estate 





1937 Estimated 
Exempt Federal Property Assessed Valuation of 
Reported by State Federal Real Estate 








State Year Amount (000) (000) 
Calif. 1932 $184,014 $222,049 
Colo. 1935 895,164 60,302 
lowa 1934 13,438 15,129 
Mass. 1937 564,060 111,917 
Ohio 1935 45,855 67,043 
R. f. 1934 8,787 9,574 
Wash. 1930 186,939 9(),339 


Source: Tables 1 and 3. 


If allowance is made for the fact that the federal 
inventory does not include the $722,450,000 coal lands 
of the United States government in Colorado, the 
largest of the incompatibilities is removed. Never- 
theless, differences too large to explain by the time 
factor remain in Colorado, Massachusetts and Wash- 
ington. It must be remembered that the investigators 
are confronted for the most part with different state 
and federal techniques of approximating value. The 
federal figures are estimates and the state compila- 
tions are, by admission of state officials themselves, 
far from the first order of accuracy. 
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Table 5 


The Value of Exempt Real Estate in Six States 





Valuation of Exempt Real Estate (000) 


Frequency 

State State Authority of Report Year Federal 
Arizona Tax Commission Biennial ° 1938 $ 
Connecticut Tax Commission Quadrennial 1937 17,376 
Louisiana Tax Commission Annual 1937 : 
New Jersey Tax Department Annual 19388 104,946 
New York Tax Commission Annual 1937 352,453 
Pennsylvania Auditor General ~_............ 1935 eee 


« Data furnished by correspondence. The Annual Report of the 
Tax Department gives the following amounts of exempt property 
(real and personal) for 1938: Public property, $736,551,431; other 
property, $321,985,230; total exemptions, $1,058,536,661. 





There remain a mere six states which report exempt 
real estate in anything like an adequate manner. In 
only two of these is there a satisfactory breakdown 
of the figures in published reports. 

Contrasting the reported exemptions by these states 
of federal real estate with the federal estimates of the 
valuation of such property, a close correspondence 
occurs in Connecticut and New York. The table in- 
dicates that Arizona does not include federal real 
estate in its figures, since the total is far below the 
federal estimate. New Jersey, on the other hand, 
shows almost twice as much federal real property as 
does the Treasury estimate. 


The Amount of Tax-exempt Real Estate 


With the limited factual information furnished by 
state governmental bodies charged with administer- 
ing the real estate tax, it is impossible to make a 
satisfactory survey of conditions existing in the forty- 
eight states. In the absence of exact statistical data, 
resort must be had to estimating the value to be placed 
upon exempt real property in the United States. Until 
the Federal Government or some other competent agency 
is willing to assume the burden of gathering statistics, 
there is no other course to follow. 

The ratio of exempt real estate to taxable real estate in 
the six states for which statistics are obtainable indicate 
a range of from 19% to 30% as shown in Table 6. 


Table 6 


Taxable, Exempt and Ratio of Exempt to Taxable 
Real Estate in Six States 





Ratio of 





Taxable Exempt Exempt to 
Real Real Taxable 
. Estate Estate Real Estate 
State Year (000) (000) Per Cent 
Conn. 1937 $3,045,239 $579,074 19.02 
La. 1937 926,971 283,433 30.58 
Ns a .. 1938 4,815,805 977,531 20.30 
N.Y. 1937 25,620,826 6,492,930 25.34 
Penn. : 1935 8,606,553 1,771,919 20.59 
a A 1938 952,864 194,337 20.40 


Source: Official correspondence with state authorities and official 
State documents. 


New York and Connecticut publish statistics sum- 
marized in Table 7, which permit a comparison of the 
ratio of exempt to taxable real estate over a similar 
period, although the Connecticut data were not purged 


Estimated 
Total Federal 
Real Estate 
Private Total Exempt (Table 1) 


State é Local Total Public 





Souauare ia lags ‘ $29,879 $159,442 
$263,441 $280,817 $298,257 579,074 16,924 
rica a ' - 283,433 39,474 

Sst ‘ ; 977,531 59,862 
4,612,630 4,965,083 1,527,847 6,492,930 315,420 
Suerte 1,771,919 112,233 





Source: Official correspondence with state authorities and official 
state documents. 


. 








of personal property until 1929. The New York State 
ratio has been consistently higher than the national 
average developed in Table 8, while Connecticut has 
more closely approximated it. 


Table 7 
Tax-exempt Real Estate Expressed as a Per Cent of 
Taxable Realty in Connecticut and New York 
Per Cent of 
Exempt to Taxable Real Estate in: 











Year Conn. 2 
Ic fen are Ww23" 18.49 
| | re 15.80* 20.72 
1917 . eee 14.56" 22.88 
1921 . STR S! 14.31° 21.58 
1925 eee ee 16.67" 22.84 
1929 ....... Te 15.92 21.99 
BN sen etccy oh 18.46 24.52 
re See 19.02 25.34 


* Includes personal property. 

Source: Conn.—Quadrennial Statement by the Tax Commissioner 
of Real Estate Exempted from Taxation. 

N. Y.—-Annual Report of the Tax Commission. 


In estimating the national wealth of the United 
States in 1922, a step which the Census Bureau did 
not venture to repeat in 1932, the Bureau reported the 
value of taxable and exempt real property. The valu- 
ations were those of the market place, not the assessor. 
A comparison of these Census estimates with the 
computations of the National Industrial Conference 
Board appears in Table 8. It will be noted that the 
ratio of exempt to taxable real estate is lower for the 
United States than for any of the six states shown 
in Table 6. 

Table 8 


Taxable and Exempt Real Estate Included in the 
Estimate of National Wealth 








Ratio of Exempt 


Real Property Exempt Real to Taxable 





Year Taxed Property Real Property 
(millions ) (millions) (per cent) 
U.S. Census Bureau 
1900 $46,325 $6,213 13.41 
1904 55,510 6,831 12:3) 
1912 hes 96,923 12,314 12.70 
1922 155,909 20,506 13.15 


National Industrial 
Conference Board 
r9ZZ .. 161,684 21,300 13.07 
1936 141,679 25,771 18.19 
~ Source: Estimated National Wealth, U. S. Census Bureau, 1922. 
The Conference Board Economic Record, Oct. 5, 1939. 
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The close correspondence between the 1922 Census 
figures and those of the National Industrial Confer- 
ence Board in respect to the ratio of exempt to tax- 
able real property warrant the use of the Conference 
,oard ratio for 1936 in estimating the assessed valua- 
tion of exempt real estate. 

Table 9 shows the total assessed valuation of tax- 
able real estate in the United States for various 
years since 1902. The Census estimate for 1937 was 
$111,306,545. A fair estimate of the assessed value 
of exempt real estate is obtained by applying the 
18.19% ratio to this total assessed valuation of taxable 
property, and the result is $20,246,661 ,000. 


Table 9 


Total Assessed Valuation of Taxable Real Estate in the 
United States Reported by the Census Bureau 











Year Assessed Valuation (000) 
1902 $ 26,415,301 
1912 51,854,009 
1922 92,369,378 
1932 125,933,195 
1937 111,306,545 


1937 Treasury Estimate 113,479,208 


Source: Census Bureau Publications and Releases; Federal Owner- 
ship of Real Estate and Its Bearing on State and Local Taxation. 

In the absence of more complete information, it is 
therefore reasonable to assume that the assessed valua- 
tion of real estate exempt from taxation is nearly 


$20,250,000,000. 


Composition of Exempt Real Estate 

The proper classification of exempt real estate is 
important because of its bearing on the whole problem of 
who and what should be exempt. Intelligent appraisal 
of the effects of exemption policies and ineptitudes 
of administration can only result from an exact, de- 
tailed knowledge of such exemptions as are now in 
force. Indeed, it is necessary that precise informa- 
tion be at hand if the worthy are not to be injured 
and the unworthy to receive subsidies resulting from 
maladministration, or from laws so loosely drawn as 
to fail in guaranteeing the maximum tax base to the 
state. To separate the sheep from the goats, one must 
first be able to distinguish between them. 

Most tax administrators frankly admit that the 
exemption situation is beginning to get out of control, 
although they have not yet, as a group, recognized 
the necessity for complete statistics as the sine qua non 
to intelligent efforts directed toward revising the 
exemption rolls. In most states, an inventory and 
reappraisal of all exempt property is needed, for exempt 
institutions are, at least in the fiscal sense, immortal. 
With human nature what it is, the tide of exemption 
bids fair to continue only in one direction. In fact, 
the difficulties of reducing exemption rolls are so 
obvious as to call for little comment. At the present 
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writing, about the only hopeful sign to the real estate 
tax administrator is the possibility that the states may 
some day be able to tax federal real estate. But this, 
like going off the gold standard, is a palliative which 
can occur only once. 

It has already been shown that the total exempt 
real estate in the United States is probably assessed 
at about $20,250,000,000. The Federal Government’s 
data indicate that $3,300,000,000 of this sum consti- 
tute the national share. It remains, therefore, only 
to ascertain the division of the remainder between 
state and local governments on the one hand and 
private ownership on the other. Table 10 shows the 
percent that private exempt real estate is of total 
exempt real estate in New York and Connecticut. It 
would be ideal if this comparison could be extended 
to other states, but the information is lacking. 


Table 10 


Per Cent Private Exempt Real Estate Is of Total 
Exempt Real Estate in New York and Connecticut 





Per Cent Private Exempt Real Estate 
Is of Total Exempt Real Estate 





Year Conn. N.Y. 
1921 . Pe 47.3 21.9 
1925 . ich asi 46.9 37.1 
1929 49.5 35.9 
1933 .... 51.7 23.8 
1937 51.5 235 


Source: Quadrennial Statement of the Tax Commissioner (Con- 
necticut) of Real Estate Exempted from Taxation, 1938; p. 7. An- 
nual Reports of the New York State Tax Commission. 


The experiences of Connecticut and New York per- 
mit no general conclusions to be drawn without sup- 
port from other sources. The next best alternative is 
to study the figures in the ten states reporting on all 
exempt property, assuming that what is true of such 
property will be true of real estate. Although more 
observations are available here, the range in the ratio 
of private to total exempt property is wide, being 
from 11% to 65%. Curiously, the average is 36.1%, 
which is surprisingly close to the 1937 average of New 
York and Connecticut, 37.5%. 

For want of a better measure, the average of 37.5% 
has been used to determine the share to be allocated 
to private property. The result is as follows: 








Assessment 
Exempt Real Estate (millions) Per Cent of Total 
Federal $ 3,300 16.3 
State and Local 9,350 46.2 
Private 7,600 i 
Total $20,250 100.0 


Measurement of the Tax Loss 


It must be recognized at the outset that the measure- 
ment of the curtailed tax base and the resultant tax 
loss furnishes no absolute criterion of net fiscal loss to 
the government. Doubtless many existing exemptions, 
(Continued on page 452) 
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KENTUCKY’S NEW CHAIN 
STORE LICENSE LAW 


By H. CLYDE REEVES* 


ENTUCKY’S new chain store license law 
enacted by the 1940 General Assembly, like 
the Louisiana law after which it was in part 

modeled, imposes a license fee graduated according 
to the number of units in the chain both within and 
without the state. In one important respect it dif- 
fers from the Louisiana law. The latter was based 
upon both the state’s taxing and police power, while 
the Kentucky law is based solely upon the police 
power. 

The Kentucky legislature was faced with the neces- 
sity of circumventing both a United States Supreme 
Court decision of 1935 holding invalid a tax gradu- 
ated according to gross receipts and a Kentucky 
Court of Appeals decision in 1939 holding invalid, as 
an exercise of the state’s taxing power, a tax gradu- 
ated according to the number of stores of the chain 
located in the state. To understand the new chain 
store license law it is, therefore, necessary to inquire 
into the history of chain store legislation in Kentucky. 


License Tax of 1930 Graduated by Gross Sales 


The first license tax, enacted in 1930, was imposed 
on all retail merchants and was graduated according 
to the volume of gross sales in Kentucky.?’ The tax 
rate progressed, through eight gross sales brackets, 
from one-twentieth of 1 per cent on the first $400,000 
to 1 per cent on all in excess of $1,000,000. For the 
larger chains the average rate thus approached, but 
never equaled, 1 per cent. Credits against the amount 


Commissioner of Revenue, Commonwealth of Kentucky, Frank- 
fort. 


_ 1 Acts, 1930, c. 149, p. 475. See Tolman, ‘‘The Gross Sales Tax 
in Kentucky,’’ 10 Tax Magazine 89, (March, 1932). 
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H. Clyde Reeves 


of the tax were allowed for special occupational 
licenses. 


Litigation initiated in 1930 resulted in a Kentucky 
Court of Appeals decision upholding the Gross Sales 
Tax.? The Court of Appeals relied largely upon the 
decision of the United States Supreme Court in the 
case of State Board of Tax Commissioners v. Jackson.* 
This latter case involved a graduated occupational 
tax upon mercantile establishments measured by the 
number of stores operated. The Supreme Court held 
that this was a reasonable classification and that equal 
protection of the law was not denied. The Kentucky 
Court of Appeals held that the state’s police power 
was not involved, and dismissed the contention that 
retail merchants operating small chains were favored 
because their special occupational taxes were in many 
cases more than enough to exempt them from the 
gross sales tax by pointing out that the same credits 
were open to all merchants, whether large or small. 
The court stated that the real complaint was that the 
large merchant was taxed more because he had larger 
gross sales. 


Concerning the complaint that the graduation ac- 
cording to volume of sales resulted in unequal protec- 
tion of law, the Kentucky Court of Appeals relied 
upon Gordon v. City of Lowisville,t where three 
theories of valid licenses were originally stated: (1) a 
uniform tax without reference to volume of business; 
(2) a uniform tax on volume of business, the rate of 
which remains the same whether the volume is $1,000 





2 Moore v. State Board of Charities and Corrections, 239 Ky. 729, 
40 S. W. (2d) 349 (1931). 


3283 U. S. 527; 51 S. Ct. 540 (1930). 
4138 Ky. 442; 128 S. W. 327, 328 (1910). 
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or $100,000 yearly; and (3) reasonable classification 
based on volume. 

The state having the right to classify and even to 
discriminate if reasonable, the evidence was consid- 
ered conclusive that, because of numerous economies 
of large-scale operation, “the ratio of net gain either 
to sales or to capital invested is very much higher in 
the case of large-scale merchants than in that of the 
small-scale ones.” ° 

While the competition each department store has 
with small independent dealers was admitted, similar 
advantages were said to exist as between department 
and non-department stores. The Kentucky Court of 
Appeals also accepted as proof the fact that the smaller 
store paid a higher ad valorem tax per dollar of sales 
than the larger merchant. The graduation of the 
gross receipts levy was accepted as moderate. 

Coming to the issue of confiscation, the court stated 
the evidence showed that, after excluding special occupa- 
tional taxes, the effective rate on total gross sales 
expressed in fractions of 1 per cent arose from .05 
(gross sales not over $400,000) to .305 (gross sales of 
$1,000,000). Above $1,000,000 the effective note 
approached, but never equaled 1 per cent (for 
$12,000,000 it was computed at .9421 per cent). The 
average amount of profit was not less than 2 to 2Y% 
per cent of gross sales. The burden to show such a 
tax could not be shifted was held to be upon the one 
attacking the constitutionality of the law. Such a tax 
was said to be not as large in the higher brackets as 
was the federal income tax. The ratio of decrease 
caused by the gross sales tax was said to be about the 
same whether one took the ratios of profit before or 
after gross sales tax to net worth, or of profit to prop- 
erty investment before or after such taxes. 

The Supreme Court of the United States, however, 
in Stewart Dry Goods Company v. Lewis,® invalidated 
the Kentucky Gross Sales Tax for not taking into 
account what the Supreme Court termed chain methods 
of merchandising.’ In this opinion Justice Roberts 
considered only the equal protection issue important 
because of the Fourteenth Amendment. Starting out 
by saying the Supreme Court was bound by the sub- 
stance and not the shadow of the validity of Kentucky’s 
taxing power, Justice Roberts declared no ditference 
was stated in the Act for the difference in rate for a 


5 Ibid., pp. 738-739. 

* 204 U.S. 550; 55 S. Ct. 525 (1935). 

*In the District Court's preliminary hearing (not published) the 
chain stores were held to have had an adequate remedy at law and 
their suits were dismissed, i. e., they should have paid the tax which 
they were contesting under section 10 of the Kentucky Gross Sales 
Act before bringing an injunctive proceeding. However, in Stewart 
Dry Goods Company v. Lewis et al., 287 U. S. 9 (1932), the Supreme 
Court of the United States reversed the District Court of Kentucky 
and remanded the case for final hearing on its merits. The District 
Court at final hearing found the legal remedy inadequate but sus- 
tained the Gross Sales Tax and dismissed the bills. Stewart Dry 


700ds Company v. Lewis et al., 7 F. Supp. 438 (1933); 8 F. Supp. 
396 (1935). 
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merchant’s first and his thousandth sales. He could 
find no reasonable relation between the amount de- 
manded and the privilege of merchandising enjoyed. 
Conceding net income and ability to pay increased 
with greater volume of sales, Justice Roberts did not 
justify the discrimination between taxpayers. The 
greater ability to pay was distinguished as having no 
applicability to taxing gross sales. 

“The trial court (Federal District) made no finding that the 
relation between gross sales and net profits, or increase of net 


worth, was constant, or even that there was a rough uniformity 
of progression within wide limits of tolerance.” * 


The variation in the ratios of net profits or worth to 
sales were considered sufficient proof that the gradua- 
tion was unreasonable despite admitting a general 
larger ability to pay. Gross inequalities could not be 
condoned because of rough administrative conveniences. 
Superior merchandising advantages were considered 
as being taken into account in a graduated income tax. 

A different ad valorem property tax burden as be- 
tween merchants was not considered sufficient excuse 
for an arbitrary and unequal imposition as between 
persons similarly circumstanced. Justice Roberts dis- 
tinguished a flat tax on sales as being reasonable, 
whereas an excise which was greater as sales in- 
creased was arbitrary. The Jackson case,® was dis- 
tinguished as being related to multiple store advantages, 
since it was based upon the number of units within 
the state. 

Thus the Kentucky Legislature, doubtful whether 
Minnesota v. National Tea Co. et al.*° would be decided 
favorable, could not re-enact a chain store gross sales 
tax, despite Justice Cardozo’s dissent in the case of 
Stewart Dry Goods Co. v. Lewis et al., in which Justices 
Brandeis and Stone concurred,'' and the majority 





8 Stewart Dry Goods Co. v. Lewis et al., supra. 

*Louis K. Liggett Co. v. Lee, 288 U. S. 517 (1933) and Fou v. 
Standard Oil Co., 294 U. S. 87, (1934) were distinguished likewise. 

No. 500, October Term, 1939. 

"294 U. S. 550; 55 S. Ct. 525 (1935). Justice Cardozo has perhaps 
laid the basis for the Supreme Court reversing itself on the validity 
of a gross sales measure. Economically, Justice Cardozo stated the 
reasonableness consisted in intermediate levels where efficiency on 
the average developed progressively. Socially, big people are in a 
superior position to pay more taxes. Rapidity of turnover in large 
scale enterprises called for a method of taxation more equal in its 
burdens. Graduated taxation tends to correct the greater burden 
of a flat rate on small businesses. To make tax burdens more equal 
does not constitute arbitrary discrimination. Merchants act in the 
belief capacity to pay increases, by and large, with an increase in 
receipts. Varying rates of returns are no reason to hold graduation 
is arbitrary. Such rates are also true of a tax on net income. 
Further, it is not sufficient to point to exceptional cases where 
losses occur when sales increase. ‘‘At the very least an increase 
of gross sales carried with it an increase or opportunity for profit. 
which supplies a rational basis for division into classes at all 
events when coupled with evidence of a high degree of probability 
that the opportunity will be fruitful.’’ pp. 571-572. Larger sales 
are sought for with avidity. ‘‘The conception is no more arbitrary 
in the brain of a government official than it is in the mind of 4 
company director.’’ p. 572. When large and small enterprises !1 
the same line or in many lines in combination are compared, it will 
become apparent that the graduation in the Kentucky statute was 
not inordinate. Justice Roberts’ thrust that it is easy to be arbi- 
trary was balanced by Justice Cardozo’s against the avoidance ol 
expense of elaborate reports and unwieldy income tax machinery. 
Extinguishment of profits altogether is not involved and would nol 
be so long as the Kentucky Constitution was in effect. 
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opinion of the District Court which the Supreme 
Court through Justice Roberts reversed.’” 


Tax of 1934 Graduated by Number of Stores 


The other avenue of taxing chain stores was by 
means of graduated rates on the number of stores. 
The General Assembly had, in 1934, passed such a tax 
modeled after the Indiana statute.** The Kentucky 
rate structure was amended by being increased in 1936 ;* 
and single unit stores were made exempt in 1938.° 

The proponents’ juristic expectations were jolted 
somewhat when the Kentucky Court of Appeals in 
1939, with two dissenting, held this type of classifica- 
tion for tax purposes to be unreasonable and arbitrary.’® 
The court, after discussing the bigness and the efficiency 
with which chains distribute goods to the lower in- 
come groups, stated that the state’s police power was 
not involved expressly and that the court was not 
justified in expressing an opinion of what that public 
policy should be. Section 181 of the Kentucky Con- 
stitution, which authorizes imposition of different 
rates on different occupations provided the classifica- 
tion is reasonable, was construed in such a way that 
the tax based upon the number of stores was arbitrarily 
fixed without relation to volume of business. Other 
such taxes were distinguished on grounds either of 
such states’ uniformity clauses, applying only to ad 
valorem property taxes, or the states’ police power 
being involved. Section 171 of the Kentucky Con- 
stitution, regarding uniform property taxes, was used 
to require uniformity as to occupational and license 
taxes. The same points of difference alleged to exist 
between multiple-unit and single-unit stores were held 
to appear between owners of independent units and 
Were not peculiar to a group of stores under unified 
management. Such advantages were held to arise 
from the size of the business and not from the num- 
ber of stores. 


“Judge Dawson writing the opinion stated that the equal pro- 
tection provision of the Fourteenth Amendment was not a guaranty 
of equality. It is enough that the reasonableness of the classifica- 
lion is founded upon policies of taxation. The sense of fairness of 
the courts is not the test. The differences found by legislators need 
not be great. The classification involved does not impose increasing 
rates on the whole volume but upon successive similar classes. 
It is not unreasonable for legislatures to say ability to pay increases 
with volume when businessmen and economists are divided. The 
operation of the special occupational license as a credit on the chain 
tax involved no discrimination; all must pay and all are entitled 
thereto. Requiring department stores to treat all departments as 
one unit went only to the taxpayer’s method of doing business. 

Regarding due process, Judge Dawson stated the effective rate 
gradually approached but could never exceed one per cent. The pre- 
ponderance of the proof showed profits normally to be from 2 to 2% 
per cent of gross sales after deduction of taxes. 

However, Judge Cochran dissented in 8 F. Supp. 396 (1934) on 
the alleged grounds (1) that the step-up in tax was twenty times the 
step-up in volume, (2) singly operated units, department stores, 
chain stores were taxed similarly and the inclusion of mail order 
houses ignored naturai classifications. 

'S Indiana, Laws, 1928, c. 207. In 1933 rates were raised. Indiana, 
Laws, 1933, ec. 271. See James W. Martin, ‘‘The New Kentucky 
Gross Sales Tax,’’ 12 Tax Magazine 353 (July, 1934). 

* Kentucky, Acts, 1936, 3rd Ex. Sess., c. 11, sec. 5. 

* Kentucky, Acts, 1938, c. 66, sec. 1. 

“ Great Atlantic and Pacific Tea Co. v. Kentucky Tax Commission, 

278 Ky. 367, 128 S. W. (2d) 581 (1939). 
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“A classification of a business, based on differences in number 
only, is without substance and does not have a reasonable 


relation to the object of the taxing act which is to raise 
revenue,” ” 


The Court stated: 


“In final analysis the advantages claimed depend upon the 
volume of business and skill in management, and these ele- 
ments are not peculiar to the ownership of multiple units. . . 
The difference, if any, is only in detail and not in substance. 
..+ Only where the public welfare is clearly involved should 
the power to tax be exercised for the purpose of regulating 
or prohibiting an occupation under the police power.” * 

Two Justices dissented,.stating the method of 
classification was not so palpably arbitrary that a rea- 
sonable mind could not accede to it. The relation to 
income raised a question of confiscation and not one 
of classification. Some relation existed between ability 
to pay taxes and the number of outlets. A petition for 


a rehearing, however, was denied on November 24, 1939. 


Thus, the 1940 General Assembly was confronted 
with a genuine dilemma. The opinions of the United 
States Supreme Court and of the Kentucky Court of 
Appeals were irreconcilable. The Supreme Court 
considered a tax graduated according to gross sales 
arbitrary, and one graduated according to the num- 
ber of units in a chain reasonable, while the Kentucky 
Court of Appeals took exactly the opposite position. 


License Fee of 1940 Based on Police Power 
The Kentucky Legislative Council which convened in 
anticipation of the 1940 General Assembly recommended 


“that for the protection of independent merchants, chain mer- 
chandising organizations be regulated by license and a fee be 
imposed in view of certain inherent advantages.” * 


The Council’s research division prepared a report out- 
lining police facts supporting regulation of chain stores 
in Kentucky which was incorporated into the House 
and Senate Journals at the time the regulation measure 
was passed.”° In brief, evidence was developed which 
would indicate clearly the legislative intent to regu- 
late multiple operated unit stores, conceding the public 
interest in having what efficiencies chain merchandis- 
ing possessed over independent merchandising. 


The new Kentucky chain store license law is modeled 
somewhat after the Louisiana law of 1932 as amended 
in 1934.21. This Louisiana law as amended provided 
the rate of tax, while due only on those stores in the 
state, should be based upon the number of establish- 
ments whether operated within or without the state. 
Rates run from $10 per store in Louisiana for not 
more than 10 stores to $550 per store for more than 
500 stores. The Supreme Court of the United States 

t Ibid., p. 588. 

18 Ibid., pp. 588-589. 

1” Rodes K. Myers, Report of the Legislative Council to the Gen- 


eral Assembly, p. 11, Frankfort, Kentucky (1939). 


2Orba F. Traylor, Chain Store Regulation, Legislative Council, 
Frankfort, Kentucky (1940). 


21 Louisiana, Acts, 1932, No. 19, p. 125; ibid., 1934, No. 51, p. 251. 
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sustained the law.?? Competitive advantages, (cen- 
tral purchasing, greater rebates and allowances, lower 
overhead, advertising and distribution costs), were 
held to increase with the number of units regardless 
of their location. While not the sole theory of the case, 
the state’s power to use taxation as an implement to 
the state’s police power and reasonable discrimination 
as a promotion of fair competitive conditions as well 
as an equalizer of economic advantages were con- 
sidered lawful. The regulation of superior economic 
power coming from operations without the state was 
equal protection, not a denial of due process, and did 
not constitute an interference with interstate com- 
merce. Justices Sutherland, McReynolds and Butler, 
relying on the dissenting opinion in the Jackson case, 
thought the Louisiana law arbitrary as between two 
members of the same class and a penalty on doing 
business in other states. The claim of balancing 
competition was considered fanciful in view of diverse 
competitive conditions. 

Kentucky’s license law inter alia, after reciting such 
advantages as pooling of buying, absorbing of single 
unit losses to drive out competitors, running of price 
leaders below cost or real value in contravention of 
section 198 of the Kentucky Constitution, creating 
monopolies, increasing profits by having larger num- 
bers of stores and thus decreasing the ratio of salaries 
to cost of goods, declares the stability of local mer- 
chants and the offsetting of advantages peculiar to 
chain organizations to be essential to the public wel- 
fare. The brackets of number of stores in a chain, 
rates, number of chains, number of stores everywhere, 
number of stores in Kentucky and estimated revenue 
by brackets are shown in Table I. 




















Table I. 
Estimated Revenue from Fees 

Stores Rate Esti- 

No. of Stores No.of  Evwery- Stores per mated 
in Chain Chains where® inKy.” Store Revenue 
2-5 521 1,263 1,226 $ 25 $ 30,650 
6-25 32 381 249 50 12,450 
26-5 17 578 71 75 5,325 
51-100 17 1,289 55 100 5,500 
101-150 9 1,100 24 125 3,000 
151-200 7 1,226 30 150 4,500 
201-250 3 690 9 175 1,575 
251 and above 16 29,047 476 200 95,200 
TOTAL 622 35,574 2,140 XXX $158,200 


* Computed from such sources as lists furnished by the Louisiana 
Department of Revenue, Baton Rouge, Louisiana, Chain Store Direc- 
tory, Brokers Division, National Association of Real Estaté Boards 
(1939), Chicago, Illinois, etc. 

> Computed from 1938 chain store tax roll, Department of Reve- 
nue, Frankfort, Kentucky. 


2 The Great Atlantic and Pacific Tea Co. et al. v. Grosjean et al., 
301 U. S. 412, 57 S. Ct. 772 (1937). 
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Although the total annual revenue may be inci- 
dental to the expressed legislative purpose of equaliz- 
ing advantages, nearly $160,000 is estimated to be the 
annual total yield. This is less than the revenue col- 
lected under the former Kentucky law. The maximum 
license fee is $200 per store, whereas under the Ken- 
tucky Act as amended in 1936 the maximum fee was 
$300 per store. Under the 1940 law the larger chains 
having many stores in Kentucky will pay less than 
under the former invalid law. The larger chains hav- 
ing few stores in Kentucky will pay more. The small 
chains located entirely within Kentucky will also 
usually pay more. Cooperative stores and gasoline 
filling stations are not covered by the license im- 
posed.”* Should the Kentucky Court of Appeals in- 
validate this police measure the Legislature will have 
exhausted its means to levy a special tax or regulatory 
fee upon chain stores unless certiorari is granted 
favorably on Minnesota v. National Tea Company et al.™ 
In this event Kentucky will probably have the avenue 
reopened for taxing chains on the basis of gross re- 
ceipts, since the Minnesota law incorporates both 
gross receipts and the number of stores as a basis for 
taxation. 

Conflicting decisions of the United States Supreme 
Court and the Kentucky Court of Appeals have thus 
created a maze of legal uncertainty as far as taxation 
or regulation of chain stores in Kentucky is concerned. 


Automotive Tax Funds 

Voters of seven states have ratified constitutional 
amendments to prevent their legislatures from mis- 
appropriating automotive tax funds to purposes 
other than highway financing. Similar amendments 
will be voted upon by the people of five additional 
states. 

*3 Section 4 exempts filling stations if 70 per cent of the business is 
of motor fuels and/or lubricants subject to the following proviso: 
ie . unless it shall be finally determined that the exemption con- 
tained in this section is invalid, in which case it is hereby declared 
to be the legislative intention that the provisions of this Act shall 
apply...<«. 

It is a question whether such an exemption may be as free from 
constitutional attack as being special legislation under the state’s 
police power as it would be under its revenue power. 

*4The Supreme Court of Minnesota, 205 Minn. 443, 286 N. W. 360, 
in holding invalid 1933 legislation imposing a gross sales tax upon 
chain stores operating in that state, discussed the Minnesota Consti- 
tution relating to uniformity of taxation, cited Stewart Dry Goods 
Co. v. Lewis et al., supra; Valentine v. Great Atlantic and Pacific 
Tea Co., 299 U. S. 32; Ed Schuster and Co, v. Henry, 218 Wis. 506; 
Lane Drug Stores, Inc, v. Lee, 11 F. Supp. 672; and Great Atlantic 
and Pacific Tea Co. v. Henry, 107 Vt. 215, and said: ‘‘We think the 
five cases to which we have referred have so definitely and finally 
disposed of the legal problem presented . . that we should fol- 
low them, and that it is our duty so to do.’’ The United States 
Supreme Court granted certiorari and on March 25, 1940, Advance 
Sheets, No. 500, October Term, 1939, vacated the judgment of the 
Minnesota Supreme Court and remanded the case to that Court for 
further proceedings to determine whether its decision was reached 
because the Act violated the federal or the state constitution, or 
both. Just what action the Supreme Court of Minnesota will follow 


in response to the order of the U. S. Supreme Court is a matter of 
conjecture. 
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Franchise 


Realtors Under New York’s 


Tax Law 


By BERT V. TORNBORGH* 


ECTION 182 of Article 9 of the New York Tax 
Law imposes a franchise tax on real estate cor- 
porations that are “wholly engaged in the pur- 

chase and sale of and holding title to real estate,” 
the tax being levied at the rate of one-fourth of one 
mill on each dollar of gross assets “employed” in the 
state, with a minimum tax of $10. The levy is based 








Bert V. Tornborgh 








on the calendar year, is payable annually in advance, 
constitutes a lien on the real and personal property 
of the taxpayer on and after January 1 of each year 
and is paid for the privilege of “exercising the fran- 


Controller, Harmon Organization, Inc. and associated companies; 
Certified Public Accountant, New York, N. Y. 





427 


chise” whether or not the franchise is, in fact, so 
exercised. 


As a real estate corporation is organized under 
the‘laws of the state it more or less automatically 
comes under the provisions of this section. Not 
always, however. If it is slow in acquiring real prop- 
erty and commencing operations in accordance with 
its chartered purposes the Tax Commission will “re- 
classify” the corporation so as to become taxable 
under Article 9-A, i. e., as a general business corpo- 
ration, with attendant higher tax. Also, under cer- 
tain other circumstances will a reclassification take 
place. The relating conditions will be dwelt upon 
hereinafter. 


It is a purpose of this discussion to establish that 
certain inequities arise under the statute as it is at 
present constituted, and that its routine administra- 
tion is cumbersome and not conducive to the encour- 
agement of real estate activity, and that these defects 
can be effectively remedied without any curtailment 
of revenue to the state. 


In this connection it should be stated, also, that 
the legislature and administration of New York State 
purportedly have recognized an inordinate tax burden 
carried by real estate and have, therefore, arranged 
alleviating provisions in the state’s taxing structure, 
designed to lighten the aggregate load and achieve a 
measure of equality with general business corpora- 
tions. That this has worked out exactly opposite to 
the avowed purposes is a matter within common 
knowledge. 

This is particularly evident within New York City, 
whose local government derives certain taxing pow- 
ers through state “enabling acts,” and then makes the 
most of it. With property admittedly very heavily 
over-assessed New York City now struggles with and 
under the highest tax rates in its history, on top of 
which real estate, as a practical matter, is on a par 
with general business corporations when it comes to 
paying other taxes: New York City sales taxes at- 
tach to every item of materials and supplies used in 
the operation of a building and usually even to mate- 
rials used in the improvement of real property; New 
York City gross receipts taxes are levied on prac- 
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tically all sorts of receipts by a realtor, although rents 
are supposedly exempt (official Rules and Regulations 
have found a way to get around that); New York 
City levies an occupancy tax, and so forth, all under 
state enabling legislation. 

These observations are intended to show that under 
the ultimate authority of the State of New York real 
estate is not only burdened to an extent comparable 
to general business but is unquestionably carrying a 
tax-load far in excess of what a general business cor- 
poration would be subjected to, for real estate eludes 
few, if any, taxes that would attach to an ordinary 
business enterprise but absorbs many others particu. 
larly aimed at real estate and this holds true for fed- 
eral, state and local levies alike. Over and above 
having these conditions to contend with realtors have 
to comply with basic franchise tax statutes that are 
cumbersome in their administration and necessitate 
arbitrary determinations that seriously handicap nor- 
mal operations. 


A Privilege Tax 

As stated in the foregoing, the franchise tax on real 
estate corporations is levied on the privilege of exer- 
cising the franchise—on a right, therefore—and it is 
immaterial whether or not that right is actually 
exercised." 

However, as also alluded above, if active real estate 
operations are not promptly entered into the Tax 
Commission will reclassify the dormant company to 
being a general business corporation for the reason 
that this latter type of entity is subject to a $25 mini- 
mum tax, with only a $10 minimum on real estate 
corporations. The underlying logic in this reclassif- 
cation, ignoring as it does chartered purposes, obvious 
intents and clear facts showing a real estate status, 
is built somewhat along the lines that “if no cat has 
eight tails, and one cat has one more tail than no cat, 
then one cat has nine tails.” In other words the rea- 
soning appears to be, that if you are not active as a 
real estate corporation then you must, ipso facto, be 
some other kind of corporation, namely a general 
business corporation, and be taxed accordingly. 

Well, it means $15.00 more to the state! 

Possibly a 1924 decision * is the basis for this atti- 
tude, although it distinguishes actual business done, 
without referring to no business being done. 


Awkward Lien Provisions 


In pursuance of Section 197 of the Tax Law the 
tax shall be a lien on the real and personal property 
of the taxpayer “until the same is paid in full,” and 

1 People v. Jersawit, as Trustee for Ajax Dress Company, Inc., 
263 U. S. 493, 44 S. Ct. 167; rev’g 290 Fed. 950. 


2 Goodwin Sand & Gravel Co. v. Law, 207 App. Div. 567, 202 N. Y. 
S. 508. 
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in that respect there is nothing out of the way with 
the prescriptions. However, although the tax need 
not be paid until March 1, the lien, since 1921, attaches 
already on and after January 1 of each year, and that’s 
where something is out of order. 

Anyone acquainted with real estate operations as 
they are conducted in New York State will at once 
observe the utter impracticability and hindering 
effects of such a provision. Under the statute the 
computation of the tax is based upon the calendar 
year and it is, of course, a practical, physical impos- 
sibility to have all financial and operating data of the 
preceding year compiled on January 1, even if one 
were to forsake “Auld Lang Syne” and begin poring 
over ledgers and trial balances at the stroke of mid- 
night. It will usually require from one to several 
weeks of consistent application to close the books, 
draw off trial balances, make all necessary adjust- 
ments and prepare the usual accounting statements, 
in the case of an ordinary real estate corporation. 

After the return has eventually been prepared, and 
filed with the required remittance, quite a number of 
weeks will usually elapse before the perforated official 
receipt will be returned to the taxpayer. As often as 
not, therefore, when a taxpayer has made every effort 
to complete the return at the earliest possible oppor 
tunity, and succeeded in filing it toward the end of 
January, it will at least be March 1 (the nominal due 
date of the return) before a receipt for the tax is back 
in the taxpayer’s hands. In the meantime, it should 
be noted, the tax has remained a lien on all the prop- 
erty of the taxpayer and so, for at least one-sixth of 
the normal business year, the realtor has been bound 
and gagged insofar as transacting normal business is 
concerned. Many deals “go by the board” during the 
early months of each year because the realtor cannot 
exhibit a franchise tax receipt and the buyer is un 
willing to take title subject to the lien. 

Perhaps, one might think, certain practical steps 
could be taken to remedy this situation such as plac- 
ing in escrow an amount estimated to be sufficient 
to cover the tax, but that possibility is found to be 
out of the question due to the difficulty of even ap 
proximating what the amount of the tax will be. 

It presumably is based upon “average actual 
values” and in case there is a difference of opinion 
between the Tax Commission and the taxpayer as 
to what these “actual values” should be adjustments 
must be made to the return as filed. A typical situ 
ation is that of a New York City realtor holding prop 
erty on Staten Island at a cost of some $400 a lot 
being assessed by the City of New York for $650 per 
lot and having been evaluated by the Bureau of 
Internal Revenue at $25, which latter figure is prob- 
ably all they would bring if they could be sold ,(tax 
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arrears are far in excess of this figure). What is the 
average actual value? 


Taking into account the fact of the tax arrears 
against a possibly realizable value of some $25, or 
at the most $50, per lot one arrives at a value of zero, 
if not less. For franchise tax purposes, however, the 
average actual value is synonymous with the assessed 
value, or $650 per lot! This is apparently on the 
theory that if the assessed values have not been suc- 
cesstully protested and modified, then they must have 
been acquiesced in as being correct. Now, what 
would be the purpose of entering into costly certiorari 
proceedings in such an absurd situation, and where 
would the money come from? 


The law itself does not, of course, hold that assessed 
values are tantamount to “average actual values” but 
clearly the State Tax Commission must, in the admin- 
istration of the law, fall back upon certain “estab- 
lished facts” and that the values set by another 
fellow-government-agency (the Tax Commission of the 
City of New York) should be chosen for lack of a better 
basis does seem to have a lot of plausibility. Cer- 
tainly the burden of proof should not be upon the 
State Tax Commission. At the same time no reason- 
able and practicable grounds for redress appear 
available to the taxpayer, so he either pays, on a 
preposterous basis, or submits to a lien. 

For this, and several other reasons, giving rise to 
adjustments on practically any return, no matter how 
carefully prepared, the estimating of the tax—levied 
at the rate of one-fourth of a mill on gross assets— 
is a practical impossibility, and the obstacle to doing 
normal business for at least two months out of the 
year remains. Why could not the lien attach from 
March 1 to March 1? So long as the tax remains 
payable annually in advance, on or before March 1, 
no one would seem to be detrimentally affected by 
a change in the lien date, as proposed, and unques- 
tionably many “closings” would be greatly facilitated. 


What Is “Wholly Engaged”? 


The section of the Tax Law that has been under 
discussion up to this point, namely Section 182 of 
Article 9, applies to real estate corporations only if 
they are and remain “wholly engaged in the purchase, 
sale and holding title to real estate.” One would 
think that custom, usage and time-honored methods 
of conducting a real estate business would establish, 
prima facie, whether or not a certain corporation on 
certain facts is actually “wholly engaged” in real 
estate, but not so. A variety of acts that might appear 
perfectly logical and conjunctive to normal real estate 
operations will be found to be, in fact, “ultra vires,” 
(for franchise tax purposes) and as such punishable. 
Old decisions have elucidated on this point in the 
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cases of Tiffany Co. v. Campbell,’ Stokes Company v. 
Roberts,* and American Soda Fountain Co. v. Roberts.5 


A comparatively recent decision ° held, along lines 
similar to the above cases, that a corporation owning 
a considerable amount of personal property, even 
though all leased to another corporation, would not 
qualify under Section 182 of Article 9. Accordingly, 
it would seem, the test is a strictly technical one, 
rather than factual, and a real estate corporation must 
exercise particular diligence to remain “wholly 
engaged.” 

In the administration of the statute as written, and 
in pursuance of the decisions in the preceding cases, 
the Tax Commission has naturally had to adopt cer- 
tain practical standards as to what, exactly, is meant 
by “wholly engaged.” It appears long to have been 
a departmental rule with the Commission that when 
assets other than real estate exceed ten per cent of 
total assets then a real estate corporation is no longer 
“wholly engaged” in real estate and becomes subject 
to reclassification. In the application of this ten per 
cent test, cash is disregarded. Presumably one may 
be “safe” at 9.9% even though one perhaps does not 
engaged in any real estate activity at all, at the time. 


This somewhat arbitrary determination—possibly 
to some extent necessary for practical reasons—gives 
rise to some quite anomalous situations. So, for in- 
stance, if a real estate corporation should sell a parcel 
for a considerable amount of cash no question would 
arise as to any change of classification. It would re- 
main “wholly engaged.” If in lieu of cash it would 
receive securities there would still be no question of 
reclassification, the exchange of real property for 
securities being a transaction coming under the defi- 
nition of being exclusively engaged in real estate 
operations. If cash were received, however, and then 
invested (for the purpose, for instance, of earning 
carrying charges on vacant land during depressed 
market conditions) that would constitute a non- 
conforming act and the corporation would no longer be 
wholly engaged. Hairsplitting, perhaps, but that’s 
how it is. “Wholly engaged” means exactly what 
it says, and no “buts” about it. It is obvious that 
the rule operates to penalize the investing of sur- 
plus funds. 


Reclassification 


As. alluded to in the preceding, “reclassification” 
denotes the change of status of a corporation, from 
being taxable under Section 182 of Article 9 to be- 
coming amenable to Article 9-A, or vice versa. The 


3144 N. Y, 166, 38 N. E. 990 (1894). 

#90 Hun 533, 36 N. Y. S. 73 (1895). 

529 App. Div. 585, 51 N. Y. S. 487 (1898); rev’d 158 N. Y. 168, 52 
N. E. “1104 (1899).. : 
* Fox Film Corp. v. Loughman, 259 N. Y. 30, 180 N. E. 885 (1932). 
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latter article applies to general business corporations 
and carries with it a tax that is considerably higher 
than that imposed under the real estate classification. 


It has been pointed out in the foregoing that a 
change of classification can occur upon some quite 
meager technicalities, but it should be carefully noted 
that the change does not take place when the facts 
indicate that the nature of the business has changed 
but it occurs when the Tax Commission so deter- 
mines, the facts to the contrary notwithstanding. The 
weight of authority of the Norumbega case,’ decided 
by a three-judge court under Section 266 of the 
judicial code, insofar as it established an inflexible 
rule and vests certain far reaching powers in the Tax 
Commission, may well be questioned insofar as the 
case was dismissed, on an issue not relevant here. 
Also the important point at issue was the propriety 
of assessing additional taxes upon reclassification, un- 
der subdivision 2 of section 182, which is not the ques- 
tion being discussed here. 


Despite the dismissal of the case considerable 
weight of authority is attributed to the decision by 
the Tax Commission, it being the first and only case 
where the question of “change of classification” has 
been elucidated upon in some detail. The plaintiff in 
the case attempted to challenge the timeliness of the 
reclassification, contending that if any were in order 
it should have been made some years prior to the ac- 
tion. The position of the Tax Commission can be 
gleaned from the following abstracts from the brief 
of the Attorney General in the case: 


“The classification of corporations is one of the most difficult 
tasks confronting the Tax Commission. Just how much addi- 
tional.activity is sufficient to deprive a corporation of its char- 
acter as a real estate corporation is a question difficult of 
solution. It is one which the Tax Commission is called upon 
to act judicially in each particular case. That a corporation 
may come forward after being assessed for many years upon 
its own reports as a real estate corporation and say that its 
reports were erroneous and that it should have been assessed 
under some other section or article of the Tax Law, as the 
complainant does in the present instance, is, it seems to us, 
unthinkable. In this connection, it is to be noted that the 
complainant does not in its bill of complaint allege any facts 
establishing that it ceased to be a real estate corporation prior 
to the effective date of the amendment. Its allegation in that 
respect is that on July 2, 1929, it commenced to invest its 
available funds in stocks and bonds and that on December 
31, 1930, it had invested over $400,000 in readily marketable 
stocks and bonds. It has never been the position of the Tax 
Commission that the mere temporary investment of surplus 
funds by a real estate corporation deprived it of its right to 
classification as such. If all of the facts now alleged by the 
complainant had been before the Commission at the time of 
the assessment of the tax for the year beginning January 1, 
1931, it is at least doubtful that the Commission would have 
thought that the facts justified a change of classification. In 
any event, no change of classification was either asked by the 
corporation or made by the Commission, and the corporation 
continued to be classified as such and to pay the taxes imposed 


™ Norumbega Co. v. Bennett, 3 Fed. Supp. 500, 290 U. S. 598, 54 
S. Ct. 207. 
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upon a corporation of that class until long after the enactment 
and effective date of the amendment. 

“The question is, of course, one entirely of legislative intent. 
When the Legislature used the words ‘change of classification’ 
did it mean some change in the activities of the corporation, 
perhaps entirely undisclosed to the taxing authority, which 


upon judicial inquiry might be found to be sufficient to subject 
it to taxation under some other section or some other article 


of the law, or did it mean some definite action by the Tax 
Commission altering the classification theretofore made and 
under which the corporation had been theretofore taxed? 
The former intent can be imputed only in case it be assumed 
that the Legislature preferred indefiniteness to certainty and 
only in case it be assumed that the Legislature was unwilling 
to subject to the added tax those corporations which by means 
of erroneous reports had obtained continued classification as 
real estate corporations. We think that neither assumption 
is justified and that what the Legislature had in mind was 
some definite action of the Tax Commission classifying the 
corporation under some other section or article of the act”. 

Under the circumstances, when the Tax Commis- 
sion has decided that a change of classification has 
taken place, the taxpayer must either acquiesce or 
commence action before the appropriate court. If he 
is an optimist he may first request and obtain a hear- 
ing before the Commission, at which he will have to 
try to convince the Commission that it should change 
its mind. The Commission being a competent admin- 
istrative body not given to blowing hot and cold the 


chances for success are probably usually rather slim. 


Concurrent with reclassification an additional tax 
must be paid at the rate of two per cent on all “divi- 
dends” paid during the calendar year preceding the 
reclassification, and the term “dividends” compre- 
hends various items specified in the statute but usu- 
ally not designated as dividends, including interest 
under various circumstances. Some clarification of 
the original obscurity on this point has been made by 
the courts in several decisions.™* 

Reference was made in a preceding example to the 
fact that if proceeds from sales were invested so as 
to earn carrying charges, such as taxes and interest, 
on non-income producing land during stagnation in 
the real estate market such action may cause a re- 
classification. Suppose instead, however, that no sur- 
plus funds were available for investing and _ that 
monies had to be borrowed for the purpose of meeting 
the carrying charges. Would interest on such in- 
debtedness be regarded as “dividends” for the pur- 
pose of additional tax upon change of classification? 

Whereas there are no clear affirmative prescriptions 
on this point it would appear that it is not intended 
that such interest shall be regarded as taxable distri- 
butions for the purpose of additional tax under subdi- 
~™* Mercantile Safe Deposit Co. v. Sohmer, 158 App. Div. 110, 145 
N. Y. S. 313, aff’d 217 N. Y. 605, 11 N. E. 1097; Queens County 
Water Co. v. Travis, 171 App. Div. 521, 157 N. Y. S. 943, aff'd 219 
N. Y. 571, 114 N. E. 1079; People ex rel. Wedgewood Realty Co., 
Inc. v. Lynch, 236 App. Div. 751, 257 N. Y. S. 1085; Gerosa Paladino 
Holding Corp. v. Graves, 240 App. Div. 396, aff’d, CCA, 264 N. Y. 442, 
191 N. E. 505; and, People ex rel. Adams Electric Light Co. v. Graves 


et al., 247 App. Div. 237, 288 N. Y. S. 137, rev’d 272 N. Y. 77, 4.N. E. 
(2d) 911. 
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vision 2 of section 182. Here again, however, the 
order of the day is: Proceed with Caution. 


After Reclassification 


Upon proper determination that reclassification has 
taken place the corporation becomes subject to the 
tax imposed upon general business corporations un- 
der Article 9-A, which is based upon a tax year from 
October 31 of one year to November 1 of the follow- 
ing year. November 1 is the lien date, since 1922. 
The tax is computed on several alternative bases the 
highest resultant tax being the amount that becomes 
payable. 

At once practical difficulties are encountered by a 
realtor anxious to comply fully and file promptly, and 
that on top of having been put under heavier taxing 
provisions. One basis for the computation of the tax 
is 6% on the “entire net income as returned to the 
Federal Government.” Now, a realtor with fairly 
diversified interests is very likely to, among other 
activities, engage in the sale of land on the install- 
ment basis in which case his statement of operations 
would show earning data that would have no rela- 
tionship to the taxable net income reported on the 
installment basis, as now prescribed in section 44 of 
the Internal Revenue Code. That installment basis 
is a method of reporting, not a compilation of true 
income, and any attempts at reconciling the two are 
bound to cause severe attacks of migraine. Basically 
the installment method constitutes nothing more or 
less than an analysis of all cash collections and the 
application of a profit-percentage to collections deter- 
mined to be properly allocable to principal, and in 
any one year one may, of course, collect upon sales 
made in any number of preceding years and, theo- 
retically at least, one may even collect only on sales 
made, for instance, ten years before. One certainly 
does not arrive at net income for the preceding year 
but merely a reportable compilation for federal tax 
purposes. 


Another basis for the tax under this section is one 
mill on each dollar of value of issued capital stock. 
Older real estate corporations were usually organ- 
ized with equity capital rather than borrowed funds. 
It should be kept in mind that a corporation engaged 
in the disposal of vacant land, with such improve- 
ments as will facilitate sales, (a “development” opera- 
tion) commences liquidation the very day it starts 
doing business, its inventory never being replenished 
and never reaching a turnover of more than one to 
one (assuming every parcel is eventually disposed of 
which is very seldom, if ever, the case). Invariably, 
as the more desirable holdings have been sold off, 
such a corporation would enter upon a period of stag- 
nated liquidation, where taxes and other sundry 
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carrying charges would rapidly absorb any available 
surplus and it would become a “deficit” corporation, 
dormant, but still asset-owning. (One cannot divest 
oneself of title, in New York State, by abandonment.) 
In time the deficit will very often totally obliterate 
the capital. 


No cognizance whatever is given, therefore, to a 
situation where the capital, in fact, has no actual 
value insofar as section 214 prescribes a mill tax on 
issued capital stock which for that purpose shall be 
deemed to have a value of net less than face or market 
or its net worth or five dollars per share. Whichever 
produces the highest tax is it! .\ deficit corporation 
retaining a $100 par value on its outstanding shares 
would be taxed on that par value. A remedy, of 
course, would be to take appropriate action for a 
reduction of the par value. 


A case ® decided some years ago stated that “dis- 
solution alone can relieve a corporation from liability 
for the tax.” That may be very well if business 
activity has actually been terminated, but if carried 
on subsequent to dissolution it would appear that 
franchise taxes continue to attach, and it should be 
noted that the mere holding of real estate is deemed 
sufficient, under the statute, to render one liable for 
franchise taxes. 

A reclassified corporation, having become amenable 
to Article 9-A, continues to struggle with the deter- 
mination of “average actual values” of its assets, as 
under section 182, and to shoulder the burden of 
proof. Under this article, however, the difficulties of 
making apportionments of assets as to within and 
without the state further complicate the computations, 
and if, after laborious and consistent efforts on the 
part of the taxpayer the Tax Commission is not satis- 
fied that the results “properly reflect” a statutory 
segregation it may, under authority of Section 214, 
subdivision 7-a, step in and make any necessary adjust- 
ments. The writer some time ago had, for consider- 
ation before the Commission, the case of a 40-year old 
New York corporation with fairly substantial vacant 
land holdings remaining within New York City. Real 
estate activity had been wholly dormant for many 
years and in an effort to earn carrying charges cer- 
tain funds had, years ago, been invested in income- 
producing securities. The residence and office of the 
treasurer of this company was in another state, the 
securities and several bank accounts were kept in that 
other state, employees were working in the treasurer’s 
office in that other state and salaries, dividends, social 
security and other taxes were paid from the treas- 
urer’s Office. 

(Continued on page 443) 


8 People ex rel. Claire Belle Dresses, Inc. v. State Tax Commission, 
221 App. Div. 471, 224 N. Y. S. 140, aff’d 248 N. Y. 568, 162 N. Y. 
527 (1928). 
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ECTION 213 of the Revenue Act of 1939 is in- 
tended to change the rule announced in the case 
of United States v. Hendler,®® decided in 1939. 
The amendment applies not only prospectively, but 
retroactively to reorganizations occurring from 1924 
to date. 
The Hendler case was one in which assets of the 
Hendler Company were transferred in 1929 to the 
3orden Company in exchange for Borden stock and 
cash. The Borden Company also assumed all the 
outstanding liabilities of the Hendler Company, con- 
sisting of first mortgage bonds, bank loans, and mer- 
chandise accounts. After the transfer, the Hendler 
Company distributed the cash and Borden securities 
to its stockholders and dissolved. 


This transaction constituted a statutory reorganiza- 
tion. Accordingly, no gain was recognized on the 
exchange of Hendler properties for Borden securi- 
ties.°’ Likewise, no gain was recognized on the cash 
received by the Hendler Company, since it was 
promptly distributed to the Hendler stockholders.** 
However, the Commissioner contended, and the Supreme 
Court found, that the assumption of the liability for 
the bonds of the Hendler Company (which had been 
called by the Hendler Company immediately before 
the transfer and paid by the Borden Company imme- 
diately after the transfer) was the equivalent of cash 
and constituted “other property or money” taxable 
to the transferor under section 112(d)(2). No ques- 
tion was raised concerning the Hendler bank debts 
or merchandise accounts, although both were short- 





* Continued from June issue. 
** Attorney at Law, Washington, D. C. 
3% 303 U. S. 364 (1938). 
5¢ Rev. Act of 1928, sec. 112(1)(1)(A): ‘‘The acquisition by one cor- 


poration of . . . substantially all the properties of another corpo- 
ration.”’ 


 Id., sec. 112(b) (4). 
8 Td., sec, 112(d)(1). 
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term liabilities discharged in due course by the 
Borden Company. 


The decision had immediate and far-reaching reper- 
cussions. In the first place, it seriously interfered 
with normal reorganizations, since it is customary to 
take over the liabilities of a going business rather 
than to liquidate them.*® Taxpayers were uncertain 
whether the decision applied only to liabilities assumed 
by express contract, or whether it also applied to 
property transferred subject to a liability and to lia- 
bilities assumed by operation of law on a statutory 
merger or reorganization. Moreover, under the defini- 
tion of a “reorganization” in section 112(g)(1)(B) of 
the 1934 and subsequent Acts, which requires an ex- 
change solely for voting stock of the transferee," 
there was a serious question whether a reorganiza- 
tion involving an assumption of liabilities was not a 
taxable transaction in its entirety. Finally, it was 
uncertain whether the rule of the Hendler case also 
applied to an exchange of property for stock of a con- 
trolled corporation under section 112(b)(5) as well 
as to (b)(4) transactions.*t Not only were these 
considerations important for future transactions, but 
prior reorganizations and exchanges carried out in 
years not yet closed were affected. 


On the government’s side of the picture, the Hendler 
decision was contrary to long-established Bureau prac- 
tice. While exchanges of property held for productive 
use or investment for like property under 112(b) (1) 
had been regarded as involving “boot” if liabilities 


%° H. Rep., p. 19. 


% Sec. 112(g)(1)(B) reads: ‘‘the acquisition by one corporation in 
exchange solely for all or a part of its voting stock: of at least 80 
per centum of the voting stock and at least 80 per centum of the 
total number of shares of all other classes of stock of another cor- 
poration; or of substantially all the properties of another corpora- 
tion,’’. 


8t The Board of Tax Appeals held that it did, in Walter F. Haass, 
37 BTA 948 (1938). 
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were assumed,” a similar rule had never been ap- 
plied to exchanges under (b) (4) or (b)(5).®° Reversal 
of this policy meant serious administrative problems 
and even loss of revenue for the Treasury. Trans- 
lated into collected taxes, whatever taxable gain was 
created under the new rule was more than offset by 
the resulting adjustments to basis. The transferee’s 
basis would be increased in the amount of gain 
recognized to the transferor.** Depreciation allow- 
ances would accordingly be increased and less profit 
would ultimately be realized on disposition of the 
properties affected. Furthermore, the earnings and 
profits accounts of corporations involved in such reor- 
ganizations would have to be adjusted, and, as a 
consequence, the source of prior distributions by such 
corporations would be affected. 


After establishing the rule of the Hendler case in 
litigation, therefore, the Treasury Department came 
to the conclusion that the rule was an undesirable 
one. Section 213 is the legislative remedy. 


Section 213(a) adds a new subsection (k) to sec- 
tion 112 of the Code. This provides that where part 
of the consideration for an exchange of property un- 
der 112(b)(4) or (b)(5) is the assumption of a lia- 
bility of the taxpayer or the acquisition of property 
subject to a liability, the liability assumed shall not 
be considered “other property or money” under 112(c), 
(d), or (e) of the section. This portion of the amend- 
ment directly overrules the holding of the Hendler 
case with respect to a (b)(4) transaction, and of the 
Haass case * with respect to a (b) (5) transaction, that 
the assumption of liabilities is to be treated as “boot.” 
An exception is provided, however, where it appears 
that there was no bona fide business purpose for the 
assumption of liabilities, or the purpose was to avoid 
taxes. In such a case, the assumption of liabilities 
will be considered as money received; and if the tax- 
payer has the burden of proof on such an issue, he must 
sustain it by the clear preponderance of the evidence. 


Section 213(b) and 213(g)(1) resolve the doubts 
that have arisen concerning the status of reorganiza- 
tions under section 112(g¢)(1)(B) of the 1934 and sub- 
sequent Acts. The definition of a “reorganization” 


"=G. C. M. 2641, VI-2 CB 16 (1927) (property held for productive 
use); G. C. M. 4935, VII-2 CB 112 (1928) (property held for invest- 
ment) both involving the Revenue Act of 1926. The Board sustained 
this position in Brons Hotels, Inc., 34 BTA 376 (1936). 

*G. C. M. 7472, IX-1 CB 184 (1930) involved a section 112(b)(4) 
transaction in which liabilities of the transferor were assumed by 
the transferee, but no gain was recognized to the transferor. This 
element of the transaction was not discussed. In Fashion Building 
Center, 31 BTA 167 (1934), the Board upheld the Commissioner’s 
contention that the assumption of liabilities in a 112(b)(5) exchange 
did not result in gain to the transferor. This case was disapproved 
in Brons Hotels, Inc., supra, note 62. 

* Section 113(a)(7) and (8) provide that the basis of the property 
acquired in the exchange shall be the basis in the hands of the 
transferor, ‘‘increased in the amount of gain recognized to the 
transferor upon such transfer.’’ Gain resulting from the assumption 
of liabilities, which should have been recognized, thus could be 
added to the transferee’s basis. 
® Supra, note 61. 








AN ANALYSIS OF THE REVENUE ACT OF 1939 433 


in the Code, and in the 1938, 1936 and 1934 Acts, is 
amended to provide that in determining whether an 
acquisition of substantially all the properties is in 
exchange solely for voting stock, the assumption by 
the acquiring corporation of a liability, or the fact 
that the property acquired is subject to a liability 
shall be disregarded. It should be observed that in 
the case of a reorganization subject to the provisions 
of the Code, even if there was no bona fide business 
purpose for the assumption of liabilities, the non- 
taxable character of the reorganization and the ex- 
changes thereunder will not be affected,®* but such 
assumption of liabilities will be treated as money re- 
ceived by the taxpayer. 

Subsection (c) of section 213 amends section 
112(b)(5). Where property is exchanged for stock 
or securities of a controlled corporation under (b) (5), 
the amount of a liability assumed by the corporation 
will be considered for the single purpose of determin- 
ing whether the consideration received by the trans- 
ferors is substantially proportionate to their interest 
in the property prior to the exchange. Thus, where 
A and B each transfer property worth $10,000 to a 
corporation and each receives 50% of its capital stock, 
the stock received is substantially in proportion to 
their interest in the property transferred, and the ex- 
change is tax-free. But if, in addition, the corpora- 
tion assumes a $5,000 mortgage on A’s property, an 
equal division of the stock is no longer proportionate 
to their respective contributions, since A has received 
half the stock plus the discharge of a $5,000 liability. 
Hence, the amendment provides that, for the purpose of 
this determination, the amount of liabilities assumed 
shall be considered as “stock or securities received.” 


Section 213(d) of the 1939 Act makes the necessary 
adjustments to the basis provisions to conform to 
the above amendments. No change in section 113(a) (7) 
or (8) is required, since the transferee’s basis for the 
property acquired, under these sections, is a “carry- 
over” basis, and if no gain is recognized to the trans- 
feror under the new subsection (k), the transferee’s 
basis will not be increased. Section 113(a)(6), under 
which the transferor’s basis is determined, is amended 
to provide that, for basis purposes, the assumption of 
a liability shall be considered as money received. This 
is necessary, since 113(a)(6) prescribes a “substi- 
tuted” basis, decreased by the amount of money re- 
ceived and increased in the amount of gain recognized. 
If the liability of the taxpayer assumed on the ex- 
change were not treated as “money received,’ the 
taxpayer would be entitled to take as the basis for 
the property received his old basis for the property 

6H. Rep., p. 19. It was not regarded as necessary under the 
retroactive provisions to have the taxpayer prove that the assump- 


tion of liabilities was not for tax-avoidance purposes or had a bona 
fide business purpose. 7/d., p. 20. 
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exchanged, including the amount of the liability of 
which he had been relieved. 

Sections 213(f) to (i), inclusive, contain provisions 
which will accomplish, in the case of such transac- 
tions governed by the 1924 and subsequent Acts in- 
cluding the 1938 Act, a result similar to that required 
for future years under the foregoing amendments to 
the Code. An exception to the retroactive application 
of the provisions comparable to subsection (k)® and 
the amendment to section 112(b)(5)®* is recognized 
where a result contrary to these amendments was 
obtained by a decision of a Board or court which be- 
came final prior to September 26, 1939,°° or by a 
closing agreement. However, this exception was made 
inapplicable to the Hendler case itself by a subsequent 
amendment to section 213(f) of the 1939 Act.*° 


Basis of Stock Dividends 


Section 214 of the Revenue Act of 1939 provides a 
statutory method for determining the basis of stock 
where a tax-free stock dividend or right has been 
issued. The provisions apply not only to 1939 and 
subsequent years but also to all taxable years since 
the very first income tax law. 

Prior to the enactment of section 214, there was 
considerable confusion under existing law with re- 
spect to the stock dividend basis question. From 
1921 to 1936, the Revenue Acts provided that all stock 
dividends were tax-free.** The Treasury Department 
ruled that the basis of the original stock was to be 
apportioned between that stock and the dividend stock 
in accordance with their respective fair market values 
when the dividend was issued.*? These administra- 
tive provisions were in effect for fifteen years. Then 
the Supreme Court in Koshland v. Helvering,™ decided 
they were without statutory authority. The Court 
pointed out that not all stock dividends were consti- 
tutionally non-taxable and that a dividend in com- 
mon stock to preferred stockholders was taxable under 
the Constitution. It held further that where, in such 
a case, the original stock was sold, no part of its basis 
was under the statute to be allocated to the stock 
dividend. Thereafter the Court passed on the con- 
verse situation, namely, the basis of the dividend 
stock. It held, in Helvering v. Gowran,"* that the 
basis of such stock was zero. 

Serious inequities to taxpayers and the Treasury 
alike resulted from these decisions. Both had, in the 

Sec, 213(f). 


88 Sec. 213(h). 


® The ninetieth day after the enactment of the 1939 Act. 

7 Sec. 910, Pub. No. 379, 76th Cong., 1st Sess., c. 666. 

71 Rev. Act of 1921, Sec. 201(d); Rev. Acts of 1924 and 1926, Sec. 
201(f); Rev. Acts of 1928, 1932, and 1934, Sec. 115(f). 

7 Art. 1548, Regs. 62; Art. 1599, Regs. 65 and 69; Art. 600 Regs. 74 
and 77; Art. 113(a)(12)-1, Regs. 86. 

73 208 U. S. 441 (1936). 

74 302 U. S. 238 (1937). 
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past, acted in reliance on the administrative provi- 
sions requiring an allocation of basis. Now, the tax- 
payer would be required to use a zero basis on the 
disposition of the dividend stock, even though he had 
computed gain or loss on the prior sale of the original 
stock using an allocated basis. The Treasury would 
also be adversely affected where a taxpayer had pre- 
viously disposed of his dividend stock. In that case 
the taxpayer would be entitled to use the entire 
original basis on the sale of the original stock even 
though he had had the benefits of an allocated basis 
on the prior sale of the dividend stock. Furthermore, 
there was considerable question as to the applicability 
to this problem of section 113(b)(1)(D) of the 1932 
and subsequent Acts. That section required the basis 
of property to be adjusted by the amount of a dis- 
tribution which under the applicable law was tax- 
free. Stock dividends seemed to fit the literal terms 
of that section. Whether the section was applicable 
at all and, if so, what type of adjustment was proper 
were troublesome problems.”° 

Section 214 of the Act attempts to solve these 
problems and to afford “a completely proper and 
equitable solution to the confusion now existing with 
respect to basis in stock dividend cases.” It pro- 
vides a clear and unequivocal statutory basis for both 
past and future years for the rule of allocation pre 
viously relied upon by the Treasury and the tax- 
payers.“* It also makes proper provision for those 
cases in which a basis other than allocation had pre- 
viously been determined.** The entire section thus 
forms a unified scheme, operating retroactively as 
well as prospectively, whereby complete equity is 
achieved regardless of when the dividend or the original 
stock is sold.*® I will now take up these provisions 
in detail. 

(1) The General Rule.*°—In general, in the case of 
a stock dividend received after February 28, 1913, the 
basis of the original stock is to be allocated between 
that stock and the dividend stock. With respect to 
stock dividends issued in a taxable year beginning 
before January 1, 1936, this rule is applicable to both 
taxable as well as nontaxable dividends. With re- 
spect to stock dividends acquired after December 31, 





% Since 113(b)(1)(D) did not come into the law until the 1932 Act, 
the Koshland and Gowran decisions had not considered its effect in 
those cases, which involved prior years. Recently, the Board and 
the Eighth Circuit have held that the section is not applicable to 
adjust the basis of the dividend stock. Frank J. and Hubert Kelly 
Trust, 38 BTA 1014 (1938), aff’d 1939, 402 CCH { 788.133, 835.015; 
Albert E. Smith, 39 BTA 80 (1939). 

7H. Rep., p. 23. 

7 Jd., p. 21. 

8 7g... &. 23. 

38. We 23. 

% Section 214(a) amends the Internal Revenue Code and states the 
rule for 1939 and subsequent years. (Section 113(a)(19)(A), I. R. C.) 
Section 214(e)(1) of the 1939 Act amends all the prior revenue acts 
and states the rule for past years. 
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1935,51 however, the rule is only applicable to con- 
stitutionally nontaxable dividends. 

Thus, if a taxpayer has received a stock dividend 
and still retains both stocks the basis of the original 
stock is to be allocated between the two stocks. If, 
prior to the enactment of the 1939 Act, a taxpayer had 
disposed of either the original or the dividend stock 
and in computing gain or loss had used an allocated 
basis as provided in the prior regulations, the remain- 
ing stock’s basis will also be determined by the alloca- 
tion principle. Finally, if prior to the enactment of 
the 1939 Act, the taxpayer had disposed of both stocks, 
had computed gain or loss on the stock first sold by 
the allocation method, and on the subsequent sale of the 
other stock had used a basis consistent with either 
the Koshland or the Gowran decision, the principle of 
allocation will be applied to that case if the year in 
which the second stock was sold is still “open.” 


The principle of allocation also applies to stock 
rights. However, the principle was applied in one 
way to stock rights acquired prior to January 1, 1926, 
and in another way to rights acquired after December 
31, 1925.8 Since the statute was expressly designed 
to validate the prior Treasury regulations of long 
standing on this issue,* these differences in the ap- 
plication of the principle have been retained in the 
regulations just issued.** 

(2) First Exception to General Rule.*°—This excep- 
tion to the general rule relates solely to stock rights. 
The allocation principle will not apply where stock 
rights were sold in a taxable year beginning prior to 
January 1, 1939, and the entire proceeds from the sale 
were included in gross income for that year. In that 
case, the stock rights will have a zero basis; the basis 
of the original stock will not be reduced by any 
amount attributable to the rights; and, no part of the 
proceeds from the sale of the rights will ever be 
excluded from gross income for the year of sale. 
However, if the taxpayer prior to June 29, 1939,°° 
asserted either by a claim for refund, a credit or other- 
wise that part of the proceeds from sale were to be 
excluded from income for the year of such sale, the 
general rule will apply. 

This exception to the general rule was made neces- 
sary by the fact that from 1928 on, taxpayers who 
received and sold stock rights had an option with 





* Under section 115(f)(1) of the 1936 and subsequent Acts stock 
dividends are taxable to the extent permitted by the Constitution. 
Accordingly, taxable stock dividends under those Acts are included 
in income at their fair market value, such fair market value becomes 
their applicable basis thereafter and no adjustment is made to the 
basis of the original stock. 

“Cf. Art. 39, Regs. 45, 62 (as oo and Regs. 65 with Art. 39, 


me 69; Art. 58, Regs. 74 and 77; and Art. 22(a)-8, Regs. 86, 94 
and 101, 


HH. Rep., p. 5. 
4 Sec, 20B. 4(a) and (b) of T. D. 4938, 1939-39 I. R. 


Sec. 113(a)(19)(B), I. R. C. and Rev. Act of 1939, TSen '214(e) <2). 
“ The date of enactment of the 1939 Act. 
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respect to the treatment of the proceeds on such sale: *‘ 
Gain or loss could be determined by allocating part 
of the original stock’s basis to the rights. Or, the 
entire proceeds from the sale of such rights could be 
included in gross income and no adjustment made to 
the basis of the original stock. This option once 
exercised was regarded as binding on the taxpayer.** 
However, recently the option has been regarded as 
invalid and its binding effect nullified.* 


Under the 1939 Act, an option to include the entire 
proceeds from the sale of rights in gross income is no 
longer extended. The only rule expressly recognized 
for the future is that of allocation. However, it was 
only fair that taxpayers who in the past had elected 
to use the option should not be compelled to reduce 
the basis of the original stock at this time with re- 
spect to such rights. Accordingly, the above excep- 
tion was provided for but was specifically limited only 


to rights acquired and sold in a taxable year prior 
to 1939. 


(3) Second Exception.*°—lf a stock dividend was 
acquired in a taxable year beginning before January 
1, 1936, and the taxpayer included such dividend in 
gross income, the basis of the original and dividend 
stock will not be determined in accordance with the 
allocation principle. This exception applies if the 
stockholder did not before June 29, 1939,°' exclude 
such dividend from gross income for the year of receipt. 

One situation covered by this exception relates to 
a stock dividend received from 1916 to 1921. During 
that period the statute purported to tax all stock divi- 
dends.*? Many taxpayers included such dividends in 
income in the year of receipt pursuant to the statu- 
tory mandate. Later, the Supreme Court held in 
Eisner v. Macomber ® that stock dividends could not 
be taxed. The statutory period for filing a claim for 
refund may have expired for many of such taxpayers. 

Another situation covered by this exception relates 
to stock dividends received in the period from 1921 

1936. During that period the statute exempted 
stock dividends.** In 1933, the Board of Tax Appeals 
held that this provision was only as broad as the con- 
stitutional limitation on the taxation of stock divi- 
dends and that some stock dividends were taxable 
under those acts.*® Thereafter and until the Gowran 

st Art. 580, Regs. 74 and 77; Art. 

8G. C. M. 10170, XI-1 CB 15. 

58 Continental Bank and Trust Company of N. Y. v. U. 8., 19 F. 


Supp. 15 (1937); Walter E. Buck, 40 BTA 536 (1939). 

® Sec. 113(a)(19)(C), I. R. C. and Rev. Act of 1939, Sec. 214(e)(3). 

* The date of enactment of the 1939 Act. 

% Rev. Act of 1916, Sec. 2(a); Rev. Act of 1918, Sec. 201(a). 

938 252 U. S. 189 (1920). 

* Rev. Act. of 1921, Sec. 201(d); Rev. Acts of 1924 and 1926, Sec. 
201(f); Rev. Acts of 1928, 1932 and 1934, Sec. 115(f). 

% Tillotson Manufacturing Company, 27 BTA 913 (1933), aff’d 76 
F. (2d) 189 (CCA-6, 1935). 


22(a)-8, Regs. 86, 94 and 101. 
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decision,*° some taxpayers may have included stock 
dividends in gross income. 

A taxpayer, in the above cases, will not have to 
determine the basis of either the original or the divi- 
dend stock by the allocation principle. On the sale 
of the original stock, its basis will be its entire cost. 
On the sale of the dividend stock, its basis will be the 
fair market value at the time of the distribution.” 

This exception to the general rule is deficient in- 
sofar as it applies only to stock dividends received in 
a taxable year beginning before January 1, 1936. Un- 
der the 1936 and subsequent Acts, stock dividends 
are taxable to the extent permitted by the Constitu- 
tion.** However, the scope of the constitutional exemp- 
tion of stock dividends has not as yet been definitely 
settled.°* Accordingly, a taxpayer may include in 
gross income a stock dividend received after January 
1, 1936 of doubtful constitutionality. If it is later 
determined that the dividend was constitutionally 
nontaxable, the basis will be computed by the alloca- 
tion principle. No relief will be afforded that tax- 
payer under the above exception for the amount ap- 
plicable to the stock dividend erroneously included 
in income. 

(4) Third Exception.'*’—If the original or the divi- 
dend stock was sold in a taxable year beginning prior 
to January 1, 1936 and the basis was fixed by a method 
other than allocation, the principle of allocation will 
not apply to the remaining stock. This exception 
applies: (a) if the prior determination was made by 
a decision of a court or a Board of Tax Appeals or a 
closing agreement; and (b) if it became final before 
September 26, 1939.1" In such cases, the basis of the 
remaining stock will be determined consistently with 
the method used in the prior determination. 


Thus, if a taxpayer has disposed of his original 
stock and in accordance with the Koshland decision 
no adjustment to basis was permitted, the dividend 
stock will have a zero basis. Conversely, if the tax- 
payer has disposed of his dividend stock and pur- 
suant to the Gowran decision was required to use a 
zero basis, the original stock will retain its entire 
basis. Moreover, if by a closing agreement, the fair 
market value of the dividend stock was applied against 
and reduced the original stock’s basis pursuant to 
section 113(b)(1)(D), the rule of allocation will not 
be applied to the dividend stock. Such stock will 
now be entitled to use a basis of fair market value. 
However, if this determination was not made by a 


“ That case held that the statute from 1921 to 1936 exempted all 
stock dividends, including those which were constitutionality taxable 
as well as nontaxable. 

* See H. Rep., p. 22; Sec. 20B.7(b), T. D. 4938. 

* Rev. Acts of 1936, 1938 and I. R. C., Sec. 115(f)(1). 

* See, e. g., Frank J. and Hubert Kelly Trusts, supra, note 75. 

1” Sec. 113(a)(19)(D), I. R. C.; Rev. Act of 1939, Sec. 214(e)(4). 

t The ninetieth day after the enactment of the 1939 Act. 
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closing agreement, the Treasury may still assert the 
applicability of the allocation rule. 


Section 214 also rectifies the provisions of existing 
law with respect to the holding period of dividend 
stock.*°? The period for which such stock has been 
held is, of course, important in determining whether 
the proceeds on sale are treated as capital gain or as 
ordinary income. The prior administrative regula- 
tions had consistently provided that a stock dividend 
was to be regarded as held for the same period as the 
original stock.1% In the Gowran case, however, the 
Court invalidated the prior administrative provisions 
and held that the holding period of a stock dividend 
began with the date of its acquisition.°* The 1939 
Act now provides that if the allocation rule was used 
in determining the basis of the dividend stock, then 
the holding period of the original stock is applicable 
to such dividend stock. This applies also to stock rights 
and to stock acquired by the exercise of such rights. 

A serious omission in these provisions should be 
noted. As indicated above, from 1928 to 1939, tax- 
payers had the option to include in gross income the 
entire proceeds from the sale of stock rights. No 
allocation of the original stock’s basis took place in 
that case. But the original stock’s holding period 
was regarded as applicable to the rights in this case 
as well as in the case where an allocation of basis was 
made.?” Section 214 now recognizes the validity of 
the option and does not permit a change of position 
by the taxpayer. However, it withdraws the use of 
the original stock’s holding period in that case, on 
which the taxpayer probably relied in making his 
election. Those proceeds will thus be taxable at the 
ordinary rather than the capital gain rates. Obviously 
this is a highly inequitable treatment of the tax 
payers concerned. 


Discharge of Indebtedness 


Section 215 of the new Revenue Act relaxes the 
Treasury rule of twenty years’ standing that the dis- 
charge of indebtedness for less than face value re- 
sults in taxable income to the debtor.? 

This is the first specific provision in the revenue 
laws relating to the discharge of indebtedness. The 
Treasury regulations were based simply on the broad 
generality of the statutory definition of gross in- 


02 Rev. Act of 1939, Sec. 214(c) and (f). 

1033 Art. 1651, Regs. 62, 65, and 69; Art. 501, Regs. 74 and 77; Art. 
117-3, Regs. 86, 94; Art. 117-4, Regs. 101. 

4 302 U. S. 244. 

5 Bradley W. Palmer, 32 BTA 55C (1935), acq. in by Com. on this 
issue, XIV-2 CB 17; Samuel Insull, Jr., 32 BTA 1070 (1935). 

1% Art. 22 (a)-14, Regs. 101, states the general rule, that ‘‘a tax- 
payer realizes income by the payment or purchase of his obligations 
at less than face value.’’ Art. 22 (a)-18 implements this rule by 
a provision that a corporation purchasing any of its own | 9nds at 
a price less than issuing price or face value realizes income for the 
taxable year to the extent of the issuing price or face value over 
the purchase price. The earliest such regulation was Art. 544 (1) (Cc) 
of Regs. 45, under the Rev. Act of 1918. 
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come.?*? The Supreme Court first appeared to hold, 
in the Kerbaugh-Empire case,’ that the difference be- 
tween the purchase price of a debt and its face value 
was an accretion to capital and not income; then, 
in the well-known Kirby case,’® reversed itself and 
squarely upheld the regulations. The cases were dis- 
tinguishable on their facts, but later decisions have 
tended to follow the Kirby case and to nullify the im- 
portance of the Kerbaugh-Empire decision.’” 


Meanwhile, with the advent of a prolonged depres- 
sion, dissatisfaction with the Treasury position began 
to grow. Many corporations once considered in a 
strong financial position found themselves overbur- 
dened with debt and struggling to meet fixed 
charges. This was true, for example, of a large part 
of the railroad industry." From an economic stand- 
point, it was clear that it would be to the best interest 
of such companies to reduce debt structure by buying 
in bonds at low market levels. The necessity for pay- 
ing a tax, in cash, on the “paper” profit realized in 
such transactions, however, discouraged the practice. 
Arguments that the tax discriminated against weak 
corporations in favor of strong corporations, and that 
the low market value of a debt of a financially- 
embarrassed company usually reflected simply a cor- 
responding loss in the value of the assets, had no 
effect.*?? 

The Regulations, after 1934, recognized an excep- 
tion where the indebtedness was discharged by an 
adjudication in bankruptcy or a composition of cred- 
itors and where the debtor’s liabilities exceeded his 
assets immediately following such discharge.** The 
courts expanded this doctrine to some extent, hold- 
ing that where the effect of the discharge was to 
restore solvency, income was realized only to the 
extent of the debtor’s net worth after the transaction.’ 


These half-measures did not suffice, however. In 
1938, an amendment to the Revenue Act was intro- 
duced by Senator Radcliffe, providing for the non- 


m mec. ce. 1. Roe. 

8 Bowers v. Kerbaugh-Empire Company, 271 U. S. 170 (1926). 
A taxpayer who had borrowed German marks and later discharged 
the debt for less than face value by reason of the depreciation of 
German currency was held not to have realized taxable income. 
The Court also relied on the fact that the money borrowed was lost. 

1° United States v. Kirby Lumber Company, 284 U. S. 1 (1931). 
Here a corporation in no financial difficulties issued bonds at par 
and repurchased them the same year at less than par. The Ker- 
baugh case was distinguished on the ground that there a shrinkage 
= assets had occurred and the transaction as a whole had resulted 
n a loss. 

 Helvering v. American Chicle Co., 291 U. S. 426 (1934); Com- 
rail v. Coastwise Transportation Co., 71 F. (2d) 104 (CCA-1, 

934), 

"1 Testimony on this point was offered by the Association of 
American Railroads at the hearings on the 1939 Revenue Act. Hear- 
ings before Committee on Ways & Means, House of Representatives, 
76th Cong., 1st Sess., p. 232. 

42 See Memorandum on behalf of the Baltimore Transit Co., filed 
with the Senate Finance Committee in connection with the Revenue 
Act of 1938. 

3 Art. 22 (a)-14, Regs. 86. 
™4 Dallas Transfer & Terminal Co. v. Commissioner, 70 F. (2d) 

(CCA-5, 1934); Lakeland Grocery Co., 36 BTA 289 (1936): Madi- 

son Railways Co., 36 BTA 1106 (1936). 
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recognition of gain or loss upon the purchase by a 
corporation of its own obligations during the calen- 
dar years 1938 and 1939. The amendment passed 
the Senate, but was eliminated in conference.?!® 
Later in the year, the Chandler Act,’* revising the 
Bankruptcy Act, contained a specific provision that 
no taxable income should be recognized by virtue of 
a modification or cancellation, in whole or in part, of 
indebtedness in a proceeding under that Act.%* It 
also provided for a reduction of the basis of the 
debtor’s property (other than money) by the amount 
of indebtedness cancelled or reduced in such a 
proceeding.*”® 

The Chandler Act considerably improved the situ- 
ation of harassed debtors, since insolvency in the 
equity sense of inability to meet obligations as they 
mature is sufficient to invoke the jurisdiction of the 
Court, and voluntary petitions may be filed to obtain 
the benefit of its provisions. Nevertheless, the Act 
was not broad enough to give tax relief on a large 
scale. It did not, for example, apply to the purchase 
of obligations as distinguished from cancellation or 
reduction. Nor did it cover adjustments and com- 
promises of all types consummated without the aid 
of a federal bankruptcy court. Consequently, fur- 
ther relief was sought. 

The Treasury’s objections to the Radcliffe amend- 
ment or a similar broad provision, were two-fold. 
First, it was felt that a general provision would bene- 
fit financially strong corporations whose bonds were 
selling below par only because they bore a lower rate 
of interest than the general market level for similar 
issues. This was the type of situation ruled on by 
the Supreme Court in the Kirby case,’*° and the 
Treasury believed that the law should not be changed 
in this respect. A second objection was that tax- 
payers discharging debt at a discount were in a posi- 
tion to reap a double benefit, if they paid no tax on 
the amount of the discount, and still were able to 
retain their old basis for depreciation and gain or loss. 


The new provision written into the law represents 
a compromise. It is intended to recognize as a gen- 
eral principle that the reduction of debt arising out 
of financial difficulties does not produce taxable in- 
come. At the same time, it is surrounded by safe- 
guards which the Treasury thought were necessary 
to prevent use of the provision for tax avoidance. 


Section 215, therefore, excludes from the gross in- 
come of a corporate taxpayer the amount of any 
income attributable to the discharge of indebtedness 





15 Senate Amendment No. 84, H. R. 9682, 75th Cong., 3d Sess., as 
passed the Senate. 

116 See H. Rep. No. 2330, p. 44. 

117 Pub. No. 696, 75th Cong., 3d Sess., c. 575. 

18 Td., sec. 268, Ch. x. 

uo Td., sec. 270, Ch. x. 

120 Supra, note 109. 
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of the taxpayer (or the debt of another which the 
taxpayer has assumed) if, at the time of such dis- 
charge, the taxpayer was in an “unsound financial 
condition.” Unsound financial condition must be 
established to the satisfaction of the Commissioner, 
or evidenced by a certificate from a federal lending 
agency or regulatory agency having jurisdiction over 
the taxpayer. 

The question immediately arises, what is “an un- 
sound financial condition”? If this were interpreted 
to mean insolvency, taxpayers would be no better 
off than they were under the prior regulations. How- 
ever, the Committee Report contains the following 
encouraging explanation: **? 


‘ 


“It is not necessary, for the purpose of section 215, 
that a corporation must establish that its liabilities 
exceed its assets or it is unable to meet its current 
obligations as they fall due. Under the section, if a 
taxpayer could show the Commissioner that its obli- 
gations were selling in a free market at prices sub- 
stantially below their issue price and below the market 
price of similar issues of similar businesses, it would 
be highly indicative of its unsound financial condition.” 
Considering this statement, and the background of 
the provision, it seems clear that the intention was 
to exclude from the benefits of the section only those 
issues selling below par by reason of an interest rate 
lower than the general money rate. 

It should be strongly emphasized that not all debts, 
nor all discharges of debt, qualify under the section. 
The amendment is limited to corporate taxpayers, 
and to corporate indebtedness in existence June 1, 
1939, evidenced by a bond, debenture, note, certificate, 
or other evidence of indebtedness. The discharge of 
the debt must have occurred (a) in a taxable year 
beginning after December 31, 1938, (b) after June 29, 
1939, the date of enactment of the Act, and (c) in a 
taxable year beginning before January 1, 1943. The 
term “discharge” is not itself defined, but appears to 
be a general term, intended to cover the purchase, 
cancellation, compromise or other satisfaction of 
indebtedness. 

As a corollary to the exclusion.of income, sec- 
tion 215(b) requires an adjustment to the basis of 
the debtor’s property. In order to obtain the benefits 
of the section, the taxpayer must, at the time of filing 
its return, file a written consent to the regulations 
then in effect with respect to this adjustment of basis. 
A new subsection is added to section 113(b) of the 
Code providing that the whole or a part of the amount 
excluded from gross income on account of the dis- 
charge of indebtedness shall be applied in reduction 
of the basis of any property held by the debtor during 
any part of the taxable year in which the discharge 


21H, R. No. 855, 76th Cong., 1st Sess., p. 23-24. 
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occurred. The amount of the reduction in basis, and 
the particular properties to which it shall be allocated, 
is to be determined by the Commissioner in the 
Regulations. The reduction in basis, however, cannot 
exceed the amount excluded from gross income (in- 
come attributable to the discharge plus unamortized 
premium) less the amount of any deduction for un- 
amortized discount disallowed by the Commissioner. 
The reduction is made as of the first day of the tax- 
able year in which the discharge occurred, except 
that where property is subsequently acquired, reduc- 
tion in its basis is made as of the date of acquisition. 

It will be noted that this provision does not, like 
section 270 of the Chandler Act, require a reduction 
of basis by the full amount of the indebtedness can- 
celled or reduced. The Chandler Act provision is 
defective, since several forms of discharge of indebt- 
edness do not, apart from statute, result in taxable 
income. For example, the cancellation of a debt by 
a corporate stockholder is ordinarily a contribution 
to capital, and not income to the corporation.” The 
conversion of short-term debt into capital stock may 
be treated as a purchase of the stock by the creditor 
for the face amount of the debt.?2* And the discharge 
of indebtedness by an insolvent corporation results 
in income only to the extent that its assets exceed 
liabilities after the discharge, and not to the full ex- 
tent of the debt released.1** In these instances, the 
Chandler Act confers no tax benefit, and no “double 
benefit” results from continuing the old basis. Sec- 
tion 215(b) apparently avoids this difficulty by 
directing a reduction in basis only if an amount is 
excluded from income under section 22(a)(9) on ac- 
count of the discharge of indebtedness, and in that case 
only a reduction not to exceed the amount so excluded. 

The Commissioner is not required to reduce basis 
by the whole of the amount so excluded from income: 
he is permitted to reduce the basis by only a part of 
the amount excluded. The Committee Report also 
states that the Commissioner is permitted not to re- 
duce basis at all,?*> but it is difficult to find any basis 
for such an option in the explicit language of the 
statute. There is no indication, moreover, of the type 
of situation in which no reduction, or a partial re- 
duction, of basis would be appropriate. The basis 
provision requires considerable clarification—which 
perhaps will be furnished by the pending regulations 
—before it can be properly appraised. 


122 Art. 22 (a)-14, Regs. 101. 

123 Howard W. Starr, 1 BTA 681 (1925), Acq. IV-1 C. B. 3. Note, 
however, the following statement on p. 25 of the House Report: 
‘“‘Wherever a discharge of indebtedness is accomplished by the 
transfer by the debtor of property in kind, such as by the issue of 
its own stock, the difference between the amount of the obligation 
discharged and the value of the property transferred is the amount 
which may be excluded from gross income and applied in reduction 
of basis.”’ 

124 Supra, note 114. 

18H. R., op. cit., p. 24. 
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“Last-in, First-out” Inventory 


Section 219 of the Act is a substitute for sec- 
tion 22(d) of the Internal Revenue Code, adopted in 
the 1938 Act. This section grants permission to take 
inventory of goods on the so-called “last-in, first-out” 
basis, and prescribes the conditions of its use. The 
basic principle of “last-in, first-out” accounting was 
recognized by section 22(d) of the 1938 Act. The 
present provision is a perfecting amendment, the 
result of a thorough study of the subject by the Treas- 
ury Department over the last year. 


The background and merits of the “last-in, first- 
out” principle have been so thoroughly discussed in 
the last two years that they require no elaboration 
on my part.’?® Essentially, the purpose of the amend- 
ment is to permit, for income tax purposes, a method 
of accounting consistently employed for business 
purposes by many companies engaged in processing 
basic raw materials, the effect of which is to eliminate 
fluctuations in the market value of raw materials from 
the accounts. 

Section 22(d) of the 1938 Act was deficient in sev- 
eral respects. From an excess of caution, the appli- 
cation of the provision was limited to tanners and 
non-ferrous metal processors and_ fabricators,’ 
although other important industries were similarly 
situated. Moreover, in the case of the non-ferrous 
metal industry, the provision was applicable only to 
raw materials “not yet included in goods in process 
or finished goods” ??*—a limitation which made the 
section virtually inoperative for that industry, since 
it denied the benefits of the method to inventory 
further along than the raw material stock-pile. 


The first important change effected by the 1939 Act, 
therefore, was to generalize the provision. Use of 
the “last-in, first-out” method, in the words of the 
Committee Report, “is extended to all taxpayers 
who use it, apply for it, and use it consistently, re- 
gardless of the business in which the taxpayer is 
engaged.” Furthermore, the broader term “goods” 
has been used throughout the section rather than 
“raw materials,” indicating an intent to make the 
provision more comprehensive in scope. Finally, 
paragraph (d) (1) provides that a taxpayer may use 
the method “(whether or not such method has been 
prescribed under subsection (c)).” This parentheti- 
cal phrase makes it clear that the “last-in, first-out” 
basis is not a new method of taking inventory cre- 
ated by statutory mandate, but one which the Com- 

"6 American Institute of Accountants, Committee on Federal Tax- 
ation, Proposed Changes in the Federal Revenue Law, September 1, 
1938, p. 28; Note (1938), 51 Harv. Law Rev. 1430; E. C. Alvord, 
Principal Changes in 1938 Revenue Act, The Controller, Nov. 1938, 
» a Rev. Act of 1938, sec. 22 (d) (1) and (3). 


28 Sec, 22 (d) (2) (B). 
™S. Rept. No. 648, 76th Cong., 1st Sess., p. 6. 





AN ANALYSIS OF THE REVENUE ACT OF 1939 439 


missioner has the authority to prescribe under 
section 22(c), “as conforming as nearly as may be 
to the best accounting practice in the trade or busi- 
ness and as most clearly reflecting the income.” **° 
This fact may lead to recognition of the method un- 
der section 22(c), in appropriate cases, for years prior 
to the taxable year 1939, in which the amendment 
first takes effect. 

Paragraph (d)(1) is the heart of the section, since 
it describes the “last-in, first-out” accounting to be 
used by taxpayers making application therefor under 
this section.4*?. The statement of the method has also 
been revised in some particulars since the 1938 Act. 

Subparagraph (A) requires that inventory be 
taken at cost. Taxpayers who have been using “cost 
or market, whichever is lower” will therefore have to 
adjust inventories to cost in order to use the section. 
This adjustment is made under paragraph (d) (4) by 
writing up the closing inventory of the year preceding 
adoption of the new method from market to cost. 
Such an adjustment is necessary, since otherwise the 
difference between market and cost would be an in- 
crement entirely escaping taxation."*? 

Subparagraph (B) states the fundamental prin- 
ciple. In determining the cost of goods sold during 
the taxable year, the closing inventory shall be 
deemed to consist of the following goods: 

“First, those included in the opening inventory of 
the taxable year (in the order of acquisition) to the 
extent thereof, and second, those acquired in the 
taxable year.” This definition is similar to the one 
contained in section 22(d) (2) of the 1938 Act, except 
that the present law does not require that goods ac- 
quired in the taxable year be regarded as remaining 
on hand “in the order of acquisition.” This change 
is highly significant in determining the cost to be 
attributed to current additions to inventory during 
the taxable year. Under the “order of acquisition” 
rule, such additions would have to be valued at the 
cost of the earliest purchases during the year. Under 
the present language, such additions may be inven- 
toried at cost in the order of acquisition, at average 
cost of the vear’s purchases, at the actual cost of 
purchases not covered by “matching” sales, or by 
any other method appropriate to the particular cir- 
cumstances.'**? The Committee Report confirms this 
interpretation.’** 


10 The Committee Report states: ‘‘Under section 22 (c), the Com- 
missioner has the power to prescribe the method, and section 219 
of the bill reaffirms the power.’’ 

131 Other methods of last-in, first-out accounting, however, might 
be recognized or required by the Commissioner under the general 
authority of section 22 (c). 

132-The effect of the adjustment of closing inventory is to reduce 
the cost of goods sold for the preceding year, and thus to increase 
the income subject to tax for that year. 

133 Presumably, however, the particular method adopted must be 
used consistently by the taxpayer from year to year, under para- 
graph (d) (5) (B). 

1% Op. cit., p. 6. 
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Goods in the opening inventory, however, must be 
treated as having been acquired in the order of 
acquisition. Since the order of acquisition may be 
disregarded within the year, the unit of time appli- 
cable to the opening inventory must be taken to be 
the taxable year. Thus, purchases in excess of sales 
during 1939 and 1940, for example, may be taken into 
inventory at average cost for the respective years, 
but the 1939 purchases must be kept separate from 
the 1940 purchases and a separate cost attributed to 
each year. A special treatment, however, is provided 
for the opening inventory of the first year for which 
the method is used. Subparagraph (C) directs that 
goods included in this inventory shall be deemed to 
have been acquired at the same time and their cost 
determined by the average cost method. The purpose 
of this provision was to avoid the inconvenience of 
keeping a perpetual record of acquisitions, by years, 
on all the goods contained in present inventories, 
some of them very large and extending over many 
years. 

While these provisions are very technical, their 
application may be indicated by the following illus- 
tration. A taxpayer engaged in smelting copper has 
on hand on December 31, 1938, one million pounds 
of copper. It makes application for use of the “last-in, 
first-out” method with respect to copper beginning 
with the taxable year 1939. During 1939, the tax- 
payer buys 100,000 pounds of copper in excess of 
sales for that year. In 1940, it buys 50,000 pounds in 
excess of sales. In 1941, it buys 200,000 pounds, sells 
300,000 pounds. To determine the cost of goods sold, 
at the close of 1941, the taxpayer will treat its closing 
inventory, amounting to 1,050,000 pounds, as con- 
sisting of: 1,000,000 pounds acquired prior to 1939 at 
the average cost thereof, and 50,000 pounds acquired 
in 1939 at the cost assigned to inventory additions 
for 1939. Its sales of copper for 1941, therefore, were 
as follows: 200,000 from 1941 purchases at actual 
cost, 50,000 from 1940 purchases at 1940 cost, and 
50,000 from 1939 purchases at 1939 cost—a total of 
300,000 pounds. 


Paragraph (d)(2) imposes certain conditions on 
taxpayers desiring to use the “last-in, first-out” 
An application must be 
filed with the Commissioner, and the method may be 
used only with respect to goods specified in the appli- 
cation. Taxpayers having several inventories appear 
to have the power to differentiate between them and 
to select the goods to which the method shall be 
applied. The Committee Report states, however, that 
the Commissioner has the power under para- 
graph (d) (3) to prescribe use of the method for goods 
other than those specified in the application, if neces- 
sary to clearly reflect the income.*** 


method for tax purposes. 





Tax Magazine July, 1940 
The taxpayer is also required to use the method for 
business purposes if he desires to use it for tax pur- 
poses. The business purposes specified are reports 
to shareholders and reports for credit purposes, for 
any period beginning with or during the taxable 
year. The inventory for these business purposes 
must be taken by the same method described for tax 
purposes, except that it may be stated at the lower 
of cost or market, rather than cost, if desired.°* The 
reason for this exception is that inventories stated at 
cost, where the market is appreciably below cost, 
might be misleading to shareholders or creditors. 
The exception apparently extends to the statement, 
for business purposes, of the opening inventory of 
the first taxable year for which the method is used, 
as well as to all subsequent inventories.1°" 

Once the taxpayer has qualified for use of the 
method, he must continue to use it for both tax and 
business purposes, except as provided in_ para- 
graph (d)(5). The Commissioner may permit the 
taxpayer to change to a different method, or may 
require him to change if he finds that the taxpayer 
has not consistently used the method for the speci- 
fied business purposes. In either case, the change to 
a different method is subject to regulations prescribed 
by the Commissioner to clearly reflect income. 

It is inevitable that many difficult problems of 
application will arise under such a technical provi- 
sion. It was impossible, of course, to provide for any 
substantial number of them in the statute. The 
effectiveness of the provision, therefore, depends in 
large part on its interpretation by the Treasury. 

With this end in view, conferences were held he 
tween taxpayers’ representatives, and the Treasury 
officials in charge of the promulgation of the regula- 
tions. The following points were raised in these 
discussions: 

(1) The term “goods,” as used in section 22(d), 
should include raw materials (regardless of the form 
into which they have been converted by partial or 
complete processing), finished goods, goods in process 
or cognate groups of either. 

(2) Variations in grades or kinds in the same 
goods should be disregarded or recognized in classi- 
fying inventory, according to the prevalent practice 
in particular industries. 





135 Op. cit., p. 6. 

138 See paragraph (d) (2) (B), which omits any reference to para- 
graph (d) (1) (A), and the Committee Report, p. 6. 

137 Paragraph (d) (2) (B) requires the taxpayer, for business pur- 
poses, to follow the procedure specified in paragraph (d) (1) (C). 
which directs the taxpayer, for tax purposes, to determine the cost 
of goods included in the opening inventory of the first taxable year 
by the average cost method. The Committee Report is specific. 
however, that the taxpayer may use the lower of cost or market 
for business purposes. To avoid a conflict, it is believed that the 
proper interpretation of the reference in (d) (2) (B) is that, while 
the taxpayer may use the lower of cost or market in stating the 
opening inventory for business purposes, he must use the average 
cost method in determining whether market is lower than cost on 
such inventory. 
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(3) Use of the last-in, first-out method is not 
obligatory with respect to specialty departments or 
other portions of the inventory which, because of 
the stage of manufacture or for other reasons, can 
more practically be treated on some other basis. 

(4) Election of the last-in, first-out method of de- 
termining material costs should not preclude the use 
of other acceptable methods for the determination of 
processing costs with respect to such materials. 

(5) Purchase and sale commitments should be 
included in inventory determined on a last-in, first- 
out basis when they are necessary to balance ac- 
curately current costs against current sales. 

(6) Current additions to inventory should be 
costed by the average cost method, order of acquisi- 
tion, last-in, first-out, or by any other acceptable 
method. 

(7) The business compliance requirement under 
section 22(d)(2)(B) is satisfied for 1939 if it is fol- 
lowed in financial reports, etc., issued after promul- 
gation of the regulations, although certain reports 
prior to that time may have been prepared on a basis 
other than last-in, first-out. 

(8) Business compliance by the taxpayer will be 
recognized if either consolidated reports of a group 
including the taxpayer are prepared on a last-in, first- 
out basis, or the reports of the taxpayer are so 
prepared. 

(9) Business compliance by the taxpayer will not 
be affected by explanatory or comparative reports 
issued on a basis other than last-in, first-out, if the 
last-in, first-out method is the principal basis used 
for business reports. 

(10) Business compliance does not require the use 
of “cost,” or prevent the reduction of cost to market 
by appropriate methods in financial reports. 

One other important consideration should be noted 
in connection with the use of the last-in, first-out 
provisions for taking inventory. This method, if 
adopted for federal tax purposes, should likewise be 
used in computing excess profits subject to the Vin- 
son Act.13§ 

The Vinson Act provides that in the case of cer- 
tain contracts for the construction or manufacture of 
naval vessels and aircraft, the profit in excess of a 
certain percentage of the total contract price (10% 
for naval vessels, 12% for aircraft) shall be paid into 
the Treasury." Any subcontract involving an 
amount in excess of $10,000 is also subject to the 
Act.“° This has been construed by the administra- 
tive authorities as including subcontracts for articles 


ie Pub. No. 135, 73rd Cong., as amended by Pub. No. 804, 74th 
ong, 


™ Sec. 3 (a) and (b), as amended by Sec. 14 of Pub. No. 18, 76th 
Cong., 1st Sess. 
Sec. 3 (c). 








or materials which constitute a part of the cost of 
performing the contract or subcontract.’44 The 
amount of excess profits subject to the Act is the 
excess of the total contract price over the cost of 
performing the contract or subcontract.™*? The cost 
of performing a particular contract or subcontract 
includes the expenditures for materials made by the 
contracting party.** The regulations under the Vin- 
son Act do not prescribe any particular method of 
accounting for determining such costs except to pro- 
vide generally that such accounting methods must 
reveal the true profit and excess profits.’ 


In view of the fact that the last-in, first-out method 
is now specifically recognized in the Revenue Act as 
a proper method of inventorying goods for purposes 
of income taxes, it would seem equally appropriate 
to determine the cost of goods under the Vinson Act. 
This is of great significance—especially at the present 
time when, because of the war, there has been a sharp 
rise in the prices of raw materials which are used in 
war goods. 

For example, suppose a contract is entered into 
with the Government for the construction of aircraft. 
The manufacturer subcontracts for the acquisition of 
materials to be used in the construction of such air- 
craft. The subcontractor is a fabricator of a par- 
ticular alloy. The process requires substantial 
inventories. The basic materials are subject to wide 
price fluctuations. The relative value of the raw 
material content of the finished goods is high. Sub- 
sequent to entering into the contract, the price of 
these particular goods does increase because of the 
war boom. If the subcontractor must inventory his 
goods on a first-in, first-out basis, there will be ap- 
propriated to the contract, goods acquired in a prior 
period at lower costs. Accordingly, there will be a 
disproportionate amount of “paper” profit on the sub- 
contract which would be subject to the Vinson Act. 
On the other hand, if the last-in, first-out method is 
available, the goods regarded as appropriated to the 
contract will be those most recently acquired, at 
prices which reflect the current ‘increases. The 
amount of excess profits subject to the Vinson Act 
under those circumstances will be more nearly in 
accord with the subcontractors’ true business profit 
on the transaction. 


Other Amendments 


In addition to the provisions which have been dis- 
cussed in detail, the 1939 Act also contains twenty- 
one other amendments of varying importance. Some 
of these have such a limited application, or are of such 


M1 Art. 
12 Art. 


. E.. BD. 4723,. 1937-1 C.. B. 531. 
T. D. 4723. 
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slight general significance, that I forbear discussing 
them. The following is a summary of the more 
important miscellaneous provisions. 

(1) Declaration of Capital Stock Value.—Sec- 
tion 301 amends the capital stock provisions of the 
Internal Revenue Code‘ to permit redeclarations 
of value for the years ending June 30, 1939, and 
June 30, 1940, by domestic corporations. The new 
value declared by the taxpayer must, however, ex- 
ceed the adjusted declared value computed in ac- 
cordance with the section. Hence, no decrease in 
capital stock tax is permissible until June 30, 1941, 
which is a new declaration year fixed by the Code.'** 
By increasing the declared value, however, the tax- 
payer may avoid the burden of a heavy excess-profits 
tax during the next two years. This alleviates the 
principal hardship of the present capital stock tax 
system, which compels a forecast of earnings over a 
three-year period and severely penalizes an unfor- 
tunate low estimate. While a complete repeal of the 
tax, which is generally conceded to be unfair and 
unjust, would perhaps have furnished the best solu- 
tion, it would have involved a large revenue loss *** 
and compelled an increase of 3% in the normal tax 
on corporations having net incomes."*® 

(2) Foreign Tax Credit—An amendment to sec- 
tion 131 of the Code, providing a tax credit for taxes 
paid or accrued to foreign countries, was adopted in 
section 216 of the 1939 Act. 

The credit is limited by section 131(b) to that pro- 
portion of the United States tax which the taxpayer’s 
income from foreign countries bears to his entire net 
income. In the 1936 Act, the term “net income” was 
redefined to include partly tax-exempt interest and 
intercorporate dividends, and a credit against net in- 
come was used to remove these items, wholly or par- 
tially, from the normal tax on corporations.’*® As so 
defined, the term “entire net income” used in sec- 
tion 131(b) and (f) included both partly tax-exempt 
interest and intercorporate dividends, which distorted 
the application of the formula for limiting the credit 
and unjustly reduced the available credit.%° Accord- 
ingly, sections 131(b) and (f) have been amended to 
substitute the phrase “normal-tax net income” for 
“entire net income” in the case of a corporation. 


Section 131(a) has also been amended to deny the 
benefit of the foreign tax credit to corporations un- 
reasonably accumulating surplus, as defined in sec- 
tion 102 of the Code. 


7.7. R.. €.. Bee. 1202. 
16 Td., Sec. 1202 (a) (1). 
Revenues from the capital stock and excess profits tax ranged 


from $160 millions to $172 millions over the last three calendar 


years. See H. Rept., p. 12. 
18 Td., p. 12. 
149 Supra, Note 41. 

60H, Rept., p. 5. 
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(3) Pension Trusts—Section 218 postpones the 
application of an amendment adopted in 1938,1! re- 
lating to the tax exemption of pension, bonus and 
profit-sharing trusts for employees, for a period of 
one year, to January 1, 1940. 

Prior to 1938, such trusts were tax-exempt although 
a power to revoke or amend them was retained.’ 
Under the 1938 amendment, tax exemption was de- 
nied if there was any possibility that the trust funds 
could be used for any purpose other than the exclu- 
sive benefit of employees, prior to the satisfaction of 
all liabilities to employees under the trust. This 
provision as construed by very stringent regulations,’ 
requires virtually an irrevocable trust. The amend- 
ment postponing the effective date of the provision 
gives employers needed additional time to conform 
their pension trusts to the new requirements. It also 
offers an opportunity for reconsideration of the whole 
problem of irrevocability for pension trusts by the 
special subcommittee on tax revision.1™* 

(4) Services Rendered over Five Years or More.— 
The 1939 Act contains a novel provision, applicable 
only to individuals and members of a partnership, 
providing that the tax upon compensation received 
for personal services rendered over a period of five 
calendar years or more shall not exceed the tax which 
would have been paid if the compensation had been 
received ratably over the entire period.*** At least 
95% of the compensation must have been paid upon 
completion of the services; and the compensation 
must have been properly included in gross income for 
a taxable year beginning after December 31, 1938. 

This is another attempt to alleviate the hardships 
of an annual accounting period. It applies to earned 
income a theory similar to that of ratable apprecia- 
tion of a capital asset over a period of years, used 
roughly as the basis for the capital gains tax in the 
Revenue Act of 1934, in which the tax was propor- 
tioned to the period of holding.*°® It recognizes that 
income earned over a period of years, but paid all 
in one year, is subject to a double disadvantage: 
First, expenses incurred in production of the income 
prior to the year of receipt are not deductible against 
it, and second, the aggregate income is subject to a 
higher rate of surtax than would be the case if it were 
earned in equal portions over the period.?** Artists, 
inventors, and professional men are particularly sub- 
ject to this disability, and the current amendment 
will be of benefit to them. 


it, RB. C.. See. 165 (2). 

2 Rev. Act of 1936, Sec. 165. 

53 Art. 165, Regs. 101. 

44 See, The Controller, Nov. 1938, p. 328 for a discussion of the 
subject. 

™* Sec. 220; I. R. C., Sec. 107. 

156 Rev, Act of 1934, Sec. 117. The percentage of capital gain taken 
into account for tax purposes decreased progressively with the 
period of holding. 
wtS. Rept., p. 7. 
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(5) Renewal of Indebtedness—In defining the divi- 
dends paid credit, section 27(a) of the Revenue Act 
of 1938 includes: ° 

“(4) Amounts used or irrevocably set aside to pay 
or to retire indebtedness of any kind, if such amounts 
are reasonable with reference to the size and terms 
of such indebtedness.” 

The term “indebtedness” is limited to indebtedness 
in existence at the close of business December 31, 
1937, and evidenced by specified written obligations 
of the corporation.’**. Section 222 of the 1939 Act, 
however, retroactively amends this subsection to pro- 
vide that “A renewal (however evidenced) of an in- 
debtedness, shall be considered an indebtedness,” 
thus reversing the position taken in the Regulations.'”® 

This provision, of course, does not apply to taxable 
years beginning after December 31, 1939, when the 
undistributed profits tax goes out of existence. It 
will, however, benefit corporations retiring indebted- 
ness in the current taxable year, if such indebtedness 
is a renewal of indebtedness incurred prior to Decem- 
ber 31, 1937. A renewal of a renewal obligation is 
also qualified, if the original indebtedness was.1®° 

The determination of what constitutes a “renewal” 
offers some difficulties. Payment of the original debt, 
accompanied simultaneously by a new loan from the 
same source, is probably a “renewal,” since renewals 
are frequently handled in this manner as a business 
matter; 7®' but if there is any distinct separation in 
time between payment and re-borrowing.the character 
of the transaction is more doubtful. Payment of X 
with funds borrowed from Y is probably not a “re- 
newal,” since a renewal imports a transaction with 
the same creditor; '®? but if X assigns the note to Y, 
who grants the renewal, the same result is achieved, 
and the transaction is apparently within the statute. 

It will be noted that a renewal obligation does not 
have to be evidenced by the specified written instru- 
ments required for the original indebtedness. Query, 
however, whether an oral renewal is a “renewal 
(however evidenced)” under the statute? 

(6) Tax Liens on Securities—Securities dealers 
were greatly concerned by the decision last year in 
U. S. v. Rosenfield, holding that a bona fide pur- 
chaser of shares of stock took the stock subject to an 
income tax lien duly filed against the seller. The 
decision, although contrary to the Uniform Stock 
Transfer Act 7 and inequitable as a business matter, 
clearly conformed to the federal statute on tax 
liens. Accordingly, section 401 of the 1939 Act 
TR. C., Sec. 27 (a) (4). 

Art. 27 (a)-3 (a), Regs. 101. 
S. Rept., p. 8. 


™ T, D. 4948, Amending Art. 27 (a)-3 (a) of Regs. 101. 

~ Ta. 

3 26 F. Supp. 433 (E. D. Mich., 1938). 

™ Sec. 15, providing that there shall be no lien or restriction 
unless stated on the face of the certificate. 
RS. 3186, 5. R. C.' See. 3670. 
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amends the lien law, to provide that even if notice of 
the lien has been duly recorded in the prescribed 
manner, it shall not be valid against a mortgagee, 
pledgee or purchaser for value and without notice 
with respect to the securities so mortgaged, pledged 
or purchased. The term “securities” is broadly de- 
fined to include money and any negotiable instrument, 
as well as stock, stock rights, corporate evidences of 
indebtedness, and interim, voting trust or deposit 
certificates therefor. 


Realtors under New York’s Franchise Tax Law 
(Continued from page 431) 

The bulk of the income for a period of years, consti- 
tuted the income on the securities. Yet any segregation 
whatever was denied to the corporation. And having 
the treasurer’s office outside the state and engaging 
in the aforementioned activities was a matter dating 
back to the date of incorporation, in 1896, and clearly 
not a step taken “for tax purposes.” 

All in all a New York realtor labors under some 
serious and seemingly unnecessary difficulties under 
section 182. of Article 9. If he is singled out for 
reclassification he enters upon a hectic and costly 
period of presenting facts and trying to fit them in 
under ambiguous prescriptions of the statute and 
conflicting decisions under the comparatively few 
cases that are on record and, that being done, if the 
arbitrarily determined change of classification “sticks” 
(and it is a fairly safe bet that it will, with the scant 
practical remedies open to the taxpayer) he then 
comes under the much heavier tax levies of Arti- 
cle 9-A, designed for a general business corporation, 
which he is not. On technicalities he might be 
squeezed into the mould, but the point is that he 
doesn’t fit there. 


“The art of taxation consists in so plucking the 
goose as to procure the largest quantity of feathers 
with the least possible amount of hissing.” 


An old French maxim 
sometimes attributed to Colbert 


Reproduced by courtesy of the 
Fiduciary Trust Company of New York 






































































































































































































































































































































































































































































































































































































































IDAHO 

Special ‘Tax Commissions 

In 1901 a joint committee of five on the revision of 
the revenue laws was created and directed to make a 
report of a complete revenue bill including a uniform 
system for keeping county accounts on the fortieth day 
of that legislative session. (Laws of Idaho, 1901, 
S.J.R. No. 2, p. 63; approved Jan. 29, 1901.) 

Report: 1901 Senate Journal, pp. 120-121. 


Territory—Territorial Board of Equalization 

In 1887 the Territorial Board of Equalization con- 
sisting of the Governor, Territorial Treasurer, and 
Controller was directed to value and assess the prop- 
erty of each railroad and telephone corporation in 
Idaho and to determine the value of each mile of 
road or line by dividing the sum of the whole valua- 
tion by the number of miles of road or line. (1887 
Revised Statutes of the Territory of Idaho, Sec. 1463, 
p. 213.) 

Report: 1890 Report of Governor to Secretary of 
Interior, p. 9 


State 

The 1889 Constitution of Idaho, Art. VII, Sec. 12, 
directed that a State Board of Equalization be estab- 
lished consisting of the Governor, Secretary of State, 
Attorney General, State Auditor, and State Treasurer 
whose duties should be prescribed by law. 

The 1890-91 Idaho Laws, Act p. 20; approved Jan. 
28, 1891, changed the word “Territory” to the word 
“State” wherever it appeared in the Idaho Revised 
Statutes or Session Laws and changed the word 
“Controller” to the word “Auditor”. 

Report: 1889 Report of Governor to Secretary of 
Interior, p. 10 and 17. 


State Board of Equalization 


In 1893 the State Board of Equalization was created 
consisting of the Governor, Secretary of State, Attor- 
ney General, State Auditor, and State Treasurer. It 
was directed to equalize the values of property 


* Continued from June issue. 


* Professor of Law and Librarian, Cornell Law School, Ithaca, 
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throughout the state by 
classes and to equalize the 
assessed valuation of all 
property in one county as 
against the several counties 
of the state. It was to 
keep a record of all its pro- 
ceedings at all times subject 
to public inspection. The 
board was to have the power 
to assess for taxation the 
property of all telegraph 
and telephone companies and 
the railroad track and roll- 
ing stock of all railroad 
companies. (1893 Laws of 
Idaho, Act p. 72; approved 
March 1, 1893.) Reénacted 
as part of the Political Code, 
1895 Laws, Act p. 101; ap- 
proved March 9, 1895. Re- 
enacted with minor changes by 1899 Laws, Act p. 254: 
approved Icb. 16, 1899. Reénacted with minor changes 
by 1901 Laws, Act p. 233; approved March 22, 1901. 
Reénacted with minor changes by 1913 Laws, Ch. 38, 
p. 173; approved March 13, 1913. 

The Laws of 1913, Ch. 58, p. 173; approved March 
13, 1913, directed the operating property of all rail- 
roads, telegraph, telephone and electric transmission 
lines and franchises for the operation of such utilities 
to be assessed for taxation for state, county, city, town 
and other purposes exclusively by the State Board 
of Equalization. 


Lewis W. Morse 





Reports of Idaho State Board of Equalization 








Place & No. of 


Year Period Covered Date of Pub. Report Paying 





1897-98 Aug. 9-23, 1897 Boise, n.d. 52 p 
Aug. 8-20, 1898 
1901 Aug. 12-26, 1901 Idaho City, n.d. 28 p 
1903 Aug. 10-24, 1903 Pocatello, n.d. 35 p 
1904 Aug, 8-20, 1904 Boise, n.d. 54p 
1905 Aug. 14-28, 1905 n.p., n.d. 36 p 
1906 Aug. 13-27, 1906 n.p., n.d. 34 p 
1909 Aug. 9-23, 1909 n.p., n.d. 52 p 
1910 Aug. 8-22, 1910 Boise, n.d, 63 p 
1911 Aug. 14-28, 1911 Boise, n.d. 71 p 
1912 Aug. 12-26, 1912 Boise, n.d. 95 p 
1915 Aug. 9-23, 1915 Boise, n.d. 77D 
1916 Aug. 14-28, 1916 Boise, n.d. 76) 
1917-18 Aug. 13-27, 1917 n.p., n.d. 114 p 


Jan. 11, 1918—Spec. 
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Reports of Idaho State Board of Equalization (Continued) 
Place & No. of 
Year Period Covered Date of Pub. Report Paging 
1918 Aug. 12-26, 1918 n.p., n.d. 47 p 
1921 Aug. 8-20, 1921 Boise, n.d. 103 p 
1923 Aug. 13-27, 1923 R.p., nd. 130 p 
1925 Aug. 10-25, 1925 Boise, n.d. 105 p 
1927 Aug. 8-22, 1927 
Dec. 6, 1927—Spec, n.p., n.d. 139 p 
1928 Aug. 13-24, 1928 Boise, n.d. 130 p 
1929 Aug. 12-26, 1929 np. n.d. 178 p 
Nov. 4-Dec. 4, 1929—Spec. 
1930 Aug. 10-22, 1930 n.p., n.d. 31 p 
1931 Aug. 10-24, 1931 Nn.p., n.d, 194 p 
Dec. 9, 1931—Spec. 
1932 Aug. 8-22, 1932 Boise, n.d. 188 p 
Sept. 26-Dec. 4, 1932—Spec. 
1933 Aug. 12-28, 1933 Boise, n.d. (mimeographed) 167 p 
1934 Aug. 13-26, 1934 n.p., n.d. 120 p 
1935 Aug. 12-24, 1935 n.p., n.d. 90 p 
1936 Aug. 10-24, 1936 Boise, n.d. 76) 
1937 Aug. 5-23, 1937 Boise, n.d. 82 p 


State Tax Commission 


In 1913 the Idaho Tax Commission was created. 
The members of the Public Utilities Commission were 
made ex officio members of the Idaho Tax Commis- 
sion, and it was directed to supervise the administra- 
tion of all laws relating to the assessment of property 
and the levy, collection and distribution of taxes, and 
to have the power and authority to enforce all such 
laws. The Commission was directed to investigate 
the revenue laws of this and other states and the 
operation thereof and to report bienially to the Gov- 
ernor before each legislative session with such recom- 
mendations for amendatory or additional laws as it 
deemed expedient. (1913 Laws, Ch. 57, p. 167; ap- 
proved March 13, 1913.) 

Laws of 1915, Ch. 30, p. 85; approved March 3, 
1915, repealed 1913 Laws, Ch. 57, and therefore abol- 
ished the Tax Commission. 


Reports of Idaho State Tax Commission 





Place & No. of 
Year Period Covered Date of Pub. Report Paging 
1913-14 Dated Dec. 1, 1914 1st 85 p 
1914 Dated Feb, 14, 1914 Spec. 23 p 


“No other report has been found.’’—Letter from Idaho State Law 
Library, Boise, Idaho, dated August 12, 1939. 


Bureau of Budget and Taxation 


In 1921 a Bureau of Budget and Taxation was cre- 
ated in the office of the Governor. It was directed 
to procure information as to the revenue and expendi- 
tures for the current biennium, the appropriations 
and amount expended therefrom, the amounts un- 
expended, and an estimate of revenue needed for the 
succeeding biennium. It was to investigate duplica- 
tion of work and the efficiency of the organization and 
administration of, and to formulate plans for the bet- 
ter coddination of state departments. The Bureau 
Was to visit each county at least once a year to secure 
information on the various classes of property in the 
several counties and to submit the same to the State 
Board of Equalization along with an estimate of the 
values of the operating properties of all railroads, 


STATE TAX COMMISSIONS—THEIR HISTORY AND REPORTS 445 


telegraph, telephone, and electric current transmis- 
sion lines. The bureau was also to investigate the 
tax laws of other states and to recommend to the 
Governor legislation expedient to prevent evasion 
of assessment and taxes and to secure a just and 
equal taxation. (1921 Laws, Ch. 69, p. 131; approved 
March 12, 1921.) 

“No reports are available for the Bureau of Budget 
and Taxation created in 1920.”—Letter from Commis- 
sioner of Finance, Boise, Idaho, dated June 29, 1939. 


Bureau of Budget 


The Laws of 1923, Ch. 163, p. 240; approved March 
15, 1923, provided for the creation of a Budget Bureau 
in the office of the State Auditor and directed that 
the Governor be the chief budget officer of the state. 

The Laws of 1925, Ch. 122, p. 169; approved March 
4, 1925, provided for the creation of a Budget Bureau 
in the office of the Governor and directed the Governor 
to be the chief budget officer of the state. 

In 1929 the Bureau of Budget was created with the 
Governor as chief budget officer of the state. He was 
directed to appoint a Director of Budget who shall 
be subject only to the Governor. Every department 
office and institution in the state were required to 
furnish reports and estimates to this Bureau. The 
Director was allowed to make further inquiries and 
investigation as to any items included in the reports 
of the expenditures. The Director was directed to 
perform such other duties as the Governor as chief 
budget officer might direct and to prepare and make 
reports as often as the Governor required, etc. The 
Governor was directed to prepare a budget, following 
a report of the Director of the Budget, setting forth 
the receipts and expenditures of each department, 
office, and institution of the state for the preceding 
biennium, and to submit the same to the legislature. 
(Laws of 1929, Ch. 206, p. 400; approved March 4, 
1929.) 

“A budget is submitted to the Legislature every 
two years—report of Director of Budgets.”—Letter 
from Idaho Supreme Court Law Library, Boise, Idaho, 
dated August 12, 1939. 


Department of Income Tax 


In 1931 the office of Tax Commissioner was created 
who was appointed by the Governor. He was au- 
thorized with the consent and approval of the Gov- 
ernor to appoint such employees as might be necessary 
to efficiently execute the functions vested in the Com- 
missioner, and to prescribe and publish all needful 
rules and regulations with the approval of the Gov- 
ernor for the enforcement of the Income Tax Act. 
(1931 Laws, Extraordinary Session, Ch. 2, p. 6; ap- 
proved March 6, 1931.) 
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Reports of Idaho Department of Income Tax 








Place & No. of 

Year Period Covered Date of Pub. Report Paging 
1931 Dated Jan. 1, 1933 ist 9p 

(mimeographed) 
1932 Dated Jan. 1, 1934 2nd 10 p 

(mimeographed) 
1933 Dated Jan. 1, 1935 3rd 20 p 
1434 Dated Jan. 1, 1936 4th 12 p 
1935 Dated Jan. 1, 1937 5th 12 p 
1936 Dated Jan. 1, 1938 6th 12 p 
1937 Dated Jan. 1, 1939 7th 10 p 


Department of Finance—Store 


License Division 


In 1933 any person, firm, corporation, association, 
or co-partnership desiring to operate, maintain, open, 
or establish a store in Idaho was directed to apply to 
the Commissioner of Finance for a license. (1933 


Laws, Ch. 113, p. 179.) 


Reports of Department of Finance—Store License Division 








Date of Pub. Report 
Year Period Covered Place & No. of Paging 
1933-34 (In Third Report of Department of 
Income Tax) ist 
1935-36 Dated Jan. 1, 1937 2nd 7p 
1937-38 Dated Jan. 1, 1939 3rd 7p 


ILLINOIS 
Special ‘Tax Commissions 

The 1883 Laws of Illinois, J. R. p. 189, created a 
joint committee to consist of the Revenue Committee 
of the House and the Revenue Committee of the 
Senate to consider the subject of revenue reform for 
the state, and to report at this general assembly by 
bill or otherwise. 

“As far as I can recall the Joint Committee of 1883, which 
was to report at the same session, made no substantive re- 
port.”—Illinois Tax Commission, Chicago, Illinois, dated No- 
vember 28, 1939. 

The 1885 Laws of Illinois, J. R. p. 265-266, author- 
ized the Governor to appoint a committee of twelve 
to propose and frame a Revenue Code which in their 
opinion should be of practical execution and just to all 
classes of property. On or before March 1, 1886, the 
committee was directed to furnish the Secretary of 
State with a copy of their report which the Secretary 
of State should cause to be printed. 

Report: 1886, Report of Revenue Commission, 
March 1, 1886, xvi + 70 p. 

Republished in 1902 by Secretary of State. 

In 1894 a report was made by the Illinois Bureau of 
Labor Statistics. Although not made by a special 
commission, it relates to the subject of taxation. 

Reports: 1895, Eighth Biennial Report of the Bureau 
of Labor Statistics of Illinois. 
xi + 491 p. 

1896, 2nd edition, xxiii + 384 p. 


Subject: Taxation, 
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The 1909 Laws of Illinois, Act p. 59, directed the 
Governor to appoint a “Special Tax Commission” 
consisting of seven competent persons to inquire into 
the subject of assessment and taxation for state and 
local purposes, the operation and effect of laws relat- 
ing thereto, and the expediency of revising and amend- 
ing such laws as to establishing a more just system 
of raising the necessary revenues. The result of this 
investigation was directed to be embodied in a report 
prepared in proper form for publication which was 
directed to be transmitted to the Governor on or 
before January 15, 1911. 


Report: 1911 House Journal, p. 213-236; 1911 
Senate Journal, p. 180-203. 

“This report was accompanied by a volume entitled: ‘A 
report on the taxation and revenue system of Illinois pre- 
pared for the special tax commission of the State of Illinois,’ 
by John A. Fairlie, Associate Professor of Political Science, 
University of Illinois, Chief Clerk of the Commission. (Dan- 
ville, 1910.) xv p plus 255 pages. The commission also pub- 
lished ‘Compilation of Tax Laws and Judicial Decisions of 
the State of Illinois’ by A. M. Kales and E. M. Liessmann, 
1910, ix + 273 pp.”—Letter from Illinois Tax Commission, 
Chicago, Illinois, dated November 28, 1939. 

In 1913 a joint committee of eight to investigate all 
departments, boards, bureaus and commissions was 
created by the General Assembly for purposes of 
combining and securing a more perfect system of 
centralizing various departments. (1913 Laws of 
Illinois, Senate Joint Resolution 22, p. 622.) This was 
reénacted by 1915 Laws of Illinois, Senate Joint Reso- 
lution No. 4, p. 733. 


Report: 1915, Fairlie, “Revenue and Finance Ad- 
ministration”, pp. 83-184 of Report of Efficiency and 
Economy Committee Created under Authority of the 
48th General Assembly. 


The Laws of Illinois, 1919, S. J. R. No. 30, p. 1019, 
created a joint committee of ten to investigate the 
truth or falsity of certain charges made against the 
State Board of Equalization and whether improper 
influences were being brought to bear on said board 


or its members and to investigate the methods of 
such board. 


Report: 1919 House Journal, pp. 1454-1461; 1919 
Senate Journal, pp. 1662-1667 ; 1689-1691. 

The 1927 Laws of Illinois, Act p. 64, provided for a 
joint legislative revenue committee consisting of two 
senators, two representatives and five from the state. 
They were to make a full investigation of the entire 
revenue system and methods of assessment, and were 
to submit a report to the next General Assembly with 
recommendations for revision of revenue laws for 
fairer methods of assessment and taxation. 


Reports: 1929, Report of the Joint Legislative 
Revenue Committee of Illinois, March, 135 p. 
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1929, Supplemental Report of the Joint Legislative 
Revenue Committee, May, viii + 158 p. 

The 1927 Laws of Illinois, Act p. 98, created a Rev- 
enue Investigation Commission consisting of seven 
members to study and investigate the workings of the 
tax and reform laws of the state and other similar 
laws in other states. It was directed to report at the 
next regular, special, or recessed session of the Gen- 
eral Assembly embodying the actions of the commis- 
sion with such recommendations as it deemed advisable. 

“The commission provided for by this Act did not func- 
tion.”’—Letter from Illinois Tax Commission, Chicago, Illinois, 
dated November 28, 1939. 

The 1929 Laws of Illinois, Act p. 151, created a 
“Revenue Investigation Commission” of six mem- 
bers to make a further study of the revenue system 
and method of taxation in force in Illinois, and also 
the revenue laws and methods of assessing property 
in other states, and to report the results of its in- 
vestigation to the next special, regular, or recessed 
session of the General Assembly if possible with such 
recommendations as will bring about a fairer assess- 
ment of property and equalize the tax burdens. 


Report: 1930, Preliminary Report of the Illinois 
Revenue Investigation Commission, 8 p. 

“The final report was prepared by the executive secretary 
of this commission, but failed of adoption because of disagree- 
ment within the commission and-was never published or sub- 
mitted to the legislature.”—Letter from Illinois Tax Commission, 
Chicago, Illinois, dated November 28, 1939. 

In 1931 an Executive Committee of eleven mem- 
bers was appointed by the Governor’s Tax Conference 
to consider the revenue situation of the state, particu- 
larly Cook County. 


Report: 1931, Report of Executive Committee to the 
Governor’s Tax Conference, Oct. 31, 1931, (2) + 45 p. 

The 1931 Laws of Illinois, p. 46, created a commis- 
sion on taxation and expenditures to consist of eleven 
members, four from each house and three citizens 
appointed by the Governor. They were to make a 
comprehensive study of state and local taxation and 
to make recommendations for correction of defects in 
tax administration of state and local taxes. A report 
was to be made before January 15, 1933. 


Report: Report and Recommendations of Illinois 


Commission on Taxation and Expenditures, June 24, 
1933, 182 p. 


The 1933 Laws of Illinois, H. J. R. No. 47, p. 1141, 
created a committee of seven to investigate and re- 
view the distribution of the tax burden and enforce- 
ment of the revenue laws so that the committee may 
recommend to the General Assembly the passage of 
such laws as would fairly distribute the tax burden 
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and coordinate the tax system and aid in the collec- 
tion of taxes. 


“There is no record of the report of this Committee.”— 
Letter from Illinois State Library, Springfield, Illinois, dated 
December 28, 1939. 


The 1939 Laws of Illinois, Act p. 258, created a 
Revenue Commission to consist of six members, three 
appointed by the President of the Senate and three by 
the Speaker of the House. It was to make a comprehen- 
sive study of local taxation, debt, expenditures, special 
assessments and tax delinquency problems of the 
state and formulate recommendations in connection 
therewith. It was to study the laws relating to rev- 
enue and local improvements with a view of making 
changes in the laws. A report of its results of in- 
vestigation is to be made to the next session of the 
General Assembly. 


State Board of Equalization 


In 1867 the Governor was directed to appoint one 
person from each senatorial district who together with 
the auditor of public accounts should constitute the 
State Board of Equalization. It was directed to 
equalize the assessments of property assessed for tax- 
ation in the several counties of the state by adding or 
deducting a just per cent to or from the assessment 
of any particular county, without reducing the ag- 
gregate amount of property assessed in the state. A 
report of the proceedings of said board was ordered to 
be published annually in pamphlet form. (Public Laws 
of Illinois, 1867, Act p. 105; approved March 8, 1867.) 

In 1872 the above act was repealed and the State 
Board of Equalization was ordered to consist of one 
member from each Congressional district elected by 
the duly qualified electors thereof. It was ordered to 
equalize the assessment of property assessed for tax- 
ation in the several counties of the state in the man- 
ner provided by this statute. It was directed to assess 
the capital stock of each company or association 
organized under the laws of this state and to assess 
also the railroad track or rolling stock of the various 
railroad companies. A report of the proceedings of 
this board was directed to be published annually in 
pamphlet form. (Laws of Illinois, 1871-72, Second 
Session, Act p. 254; approved March 30, 1872.) 


Proceedings of State Board of Equalization 
Place & Date No. of 





Year Period Covered of Pub. Report Paging 
1867 Dated Oct. 1, 1867 Springfield, 1867 74p 
1868 Dated Oct. 6, 1868 Springfield, 1868 81 p 
1869 Dated Oct. 5, 1869 Springfield, 1869 112 p 
1870 Dated Oct. 4, 1870 Springfield, 1870 108 p 


1871 Dated Oct. 3, 1871 Springfield, 1871 
1872 Dated Aug. 13, 1872 Springfield, 1872 
1873 Dated Aug. 12, 1873 Springfield, 1873 
1874. Dated Aug. 11, 1874 Springfield, 1874 
1875 Dated Aug. 10, 1875 Springfield, 1875 
1876 Dated Aug. 8, 1876 Springfield, 1876 
1877. Dated Aug. 14, 1877 Springfield, 1877 


109 p+table 
112 p+table 
165+1xxxiv p 
96+xxxviii+(1) p 
78+-xxxix p 
83-+-xxxix+(1) p 
vi+87+1v+(1) p 
+tables 





























































































































































































































































































































































































































































































































































































































































































































































































































































































































































448 TAX ES— The Tax Magazine 






Proceedings of State Board of Equalization (Continued) 





Place & Date No. of 
of Pub. Report Paging 


Year Period Covered 








1878 Dated Aug. 13, 1878 Springfield, 1878 vit+81+lv(1) p 
+tables 
vi+88-+liii p+table 
vi+69+lii p+tables 
iv+(2)+73-+lii p 
+tables 
iv+(3)+76+liv p 
iv-+(3)+69-+Ixviii p 
-+-tables 
iv+(3)+73-+-1xx p 
+tables 
ix+80-+l|xxvi p 
+tables 
ix+72+1xxvi p 
+-tables 
ix+78+1xxvii p 
+tables 
ix+82+Ixxvii p 
+tables 
ix+85+1xxvii p 
+-tables 
ix+92+ xxvii p 
+-tables 
ix+90+1xxix p 
+-tables 
ix+91-+1xxix p 
+tables 
ix-++82-+-1xxix p 
+tables 
ix+84-+1xxvili p 
+tables 
ix-+81-+-1xxix p 
+tables 
ix+78+1xxix p 
-+tables 
ix+88+1xxx p 
+tables 
ix+87-+1xxx p 
+-tables 
(4) +93+1xxvii p 
+tables 
iv+177 p+tables 
iv+203 p+tables 
iv-+278 p-+tables 
ix-+282 p-+tables 
283 p+tables 
170+ xe p+tables 
180+xcvii p+tables 
165+xcvi p+tables 
158-+-xeviii p 
+tables 
168-+c p+tables 
160-+-ci p+tables 
133+-cii p+tables 
121-+-xeviii p 
+tables 
163 p+tables 
206 p+tables 


200 p-+-tables 


1879 Dated Aug. 12, 1879 Springfield, 1879 
1880 Dated Aug. 10, 1880 Springfield, 1880 
1881 Dated Aug. 9, 1881 Springfield, 1881 


1882 Dated Aug. 8, 1882 Springfield, 1882 
1883 Dated Aug. 14, 1883 Springfield, 1883 
1884 Dated Aug. 12, 1884 Springfield, 1884 
1885 Dated Aug. 11, 1885 Springfield, 1885 
1886 Dated Aug. 10, 1886 Springfield, 1886 
1887 Dated Aug. 9, 1887 Springfield, 1887 
1888 Dated Aug. 14, 1888 Springfield, 1888 
1889 Dated Aug. 13, 1889 Springfield, 1889 
1890 Dated Aug. 12, 1890 Springfield, 1890 
1891 Dated Aug. 11, 1891 Springfield, 1891 
1892 Dated Aug. 9, 1892 Springfield, 1892 
1893 Dated Aug. 8, 1893 Springfield, 1893 
1894 Dated Aug. 14, 1894 Springfield, 1894 
1895 Dated Aug. 13, 1895 Springfield, 1895 
1896 Dated Aug. 11, 1896 Springfield, 1896 
1897. Dated Aug. 10, 1897 Springfield, 1897 
1898 Dated Sept. 13, 1898 Springfield, 1898 
1899 Dated Sept. 12, 1899 Springfield, 1899 


1900 Dated Sept. 11, 1901 Springfield, 1901 
1901 Dated Sept. 17, 1902 Springfield, 1902 
1902 Dated Sept. 16, 1903 Springfield, 1903 
1903 Dated Sept. 15, 1904 Springfield, 1904 
1904 Dated Sept. 13, 1904 Springfield, 1904 
1905 Session of 1905 Springfield, 1905 
1907 Session of 1906 Springfield, 1907 
1907 Session of 1907 Springfield, 1907 
1909 Session of 1908 Springfield, 1909 


1909 Session of 1909 
1910 Session of 1910 
1911 Session of 1911 
1912 Session of 1912 


Springfield, 1909 
Springfield, 1910 
Springfield, 1911 
Springfield, 1912 
1914 Session of 1913 
1914 Session of 1914 
1916 Session of 1915 
1917 Session of 1916 
1918 Session of 1917 
1919 Session of 1918 


Springfield, 1914 
Springfield, 1914 
Springfield, 1916 
Springfield, 1917 198 p+tables 
Springfield, 1918 225 p+tables 
Springfield, 1919 239 p 


State Tax Commission 


In 1919 a State Tax Commission was provided as 
a part of the Department of Finance. The Tax Com- 
mission was organized to consist of three members 
appointed for terms of six years. (Laws of Illinois, 
1919, Act p. 9; approved June 19, 1919.) 


The Tax Commission was directed to supervise the 
taxation of all real and personal property in the state, 
assess railroad property denominated railroad track 
and rolling stock, assess and value the capital stock 
of all companies or associations incorporated under 
the laws of this state, equalize the valuation and as- 
sessment of property throughout the state between 
the different counties, and confer with, advise, and 
assist local officers. Section.26 provided that on and 
after the effective date of this act all the powers and 
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duties now conferred or imposed upon the State Board 
of Equalization or upon the Auditor of Public Accounts 
in relation to assessment for taxation should be trans- 
ferred to and should be exercised and performed by 
the tax commission. Section 29 repealed the act creat- 
ing the State Board of Equalization. (Laws of Illinois, 
1919, Act p. 718; approved June 19, 1919.) 


In 1925 it was provided that the Tax Commission 
in the Department of Finance should consist of five 
tax commissioners. (Laws of Illinois, 1925, Act p. 585; 
approved June 2, 1925.) 


In 1937 it was provided that the Tax Commission 
should assess all property owned or used by railroad 
companies operating within the state except “non-carrier 
real estate.” (Laws of Illinois, 1937, Act p. 1011; 
approved July 8, 1937.) 


Reports of Illinois State Tax Commission 





Place & Date No. of 
Year Period Covered of Pub. Report 


Paging 








1919 For the year 1919 
Dated March 1, 1920 
1920 For the year 1920 
Dated March 1, 1921 
1921 For the year 1921 
Dated March 1, 1922 
1922 For the year 1922 
Dated March 1. 1923 
1923 For the year 1923 
1924 For the year 1924 
1925 For the year 1925 
1926 For the year 1926 
1927 For the year 1927 
1928 For the year 1928 
Dated Dec. 1, 1929 
1929 For the year 1929 
1930 For the year 1930 
1931 For the year 1931 
1932 For the year 1932 


Springfield, 1920 Ist (6) +7—224 p 


Springfield, 1921 2nd (6)+7—336 p 


Springfield, 1922 3rd (6)+7—335 p 


n.p., n.d. 4th (6) +5—339 p 


Springfield, 1924 5th 
Springfield, 1925 6th 
Springfield, 1926 7th 
Springfield, 1927 = &th 
Springfield, 1928 9th 
Springfield, 1930 10th 


(6)+7—317 p 
(6)4-7—294 p 
(6)+7—308 p 
(6) +7—320 p 
(6) +7—325 p 
xii+570 p 

Springfield, 1931 11th 
Chicago, 1931 12th 
Springfield, 1932 13th 
Springfield, 1933 14th 


(6)+7—307 p 
(6)+7—305 p 
(6)-+7—306 p 


(6)+7—272 p 


1933 For assessment n.p., n.d. 15th xiv-+(1) 
year 1933 +708 p 
1934 For assessment n.p., n.d. 16th xiii+(1) 
year 1934 : +547 p 
1934 Springfield, 1934 Spec. vp-+tables 
1935-36 For assessment n.p., n.d. 17th & ix+(3) 
vears 1935-36 18th +380 p 


The following miscellaneous reports have been 
published by the Illinois Tax Commission : 


Illinois Board of Review Manual, 1937, 160 p. 

Rules of the Tax Commission and Laws Governing Its 
Work; Rules Revised and Improved, May 24, 1938, 69 p. 

Determining the Assessment of Bank Shares Issued by the 
Illinois State Tax Commission, May 15, 1934, 11 p. 

Illinois Assessors’ Manual, 1933, 1935, 1937, 1938, 1939. 

Survey of Local Finance in Illinois, 4 vols. 

Special Reports: 

No. 1, Tax Rate Limitation; How It Would Work in 
DuPage County, Illinois; A Study by the Illinois Tax 
Commission, 1933, 41 p. 

No. 2, Constitutional Tax Rate Limitations for Illinois to 


Henry Horner, Governor, Prepared by the Illinois Tax 
Commission, 1934, 152 p. 


No. 3, Tax-rate Limits of Illinois Local Governments, 
1925-1936, July 1936, 79 p. 


No. 4, The Illinois Revenue System, 1918-1936, I. M. 
Labovitz, 1936, 89 p. 


(Continued in August issue) 
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TALKING SHOP 


Scholarships 

To an Ohio correspondent who wanted to know the 
tax status of scholarships, we make what must seem, 
to him, a belated reply. We now go to press on the 
tenth of the month. His inquiry reached us in time 
for the old press date of the fifteenth. There are no 
Federal Tax Rulings or decisions on the matter, 
probably because the Commissioner has conceded that 
scholarships are gifts and so not taxable. 


His second question is a trifle more complicated. 
It seems that a man left a will providing that the sum 
of $900 per annum for four years be paid directly to 
X University for the education of his niece. Despite 
the direct payment, it would seem nevertheless that 
it was income to the niece (401 CCH § 99.072) and 
since in the first year of the “scholarship” she was 
under eighteen years of age it would equally appear 
that her father must take up that income in his, with 
the $400 credit against it. The argument may be 
raised that by being the beneficiary the girl is 
“emancipated”, so that the parent can exclude both 
income and credit, does not seem sound. The “scholar- 
ship” provided by the deceased uncle can support her, 
at most for the ordinary college term of thirty-eight 


weeks, and she would be dependent on her father the” 


rest of the time. However, if during vacations the 
girl earned as much as $100, emancipation might be 
claimed, and a separate return for her be filed. If the 
uncle’s estate was to pay over the $900 per year out of 
corpus, which seems unlikely, see 402 CCH § 1139.328. 

Anyone having any experience, or dissenting opinions 
on the above is urged to send them to the Shoptalker. 


Lewis Gluick, C. P. A., Shop-Talker 
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Cases 


There is no comedy team we enjoy more than 
Laurel and Hardy. Therefore we were mightily in- 
terested in that master of the dead pan, Stan Laurel’s 
case decided by the BTA on April 27. He had marital 
troubles and tax troubles, and he lost. Yet on the 
screen, he’s good for belly-laughs. Pagliacci! (403 
CCH § 7287-G.) 

The “Sons of Amherst, brave Amherst” will be in- 
terested in the case of Robbins, executor for Allen. 
(40-1 ustc J 9440.) On May 2, the First Circuit de- 
cided that a certain bequest to the favorite rival of 
Williams and Wesleyan was not deductible for estate 
tax purposes. 

Another sweepstakes-winner case is that of Lyons 
and Albroza, Eastern District of N. Y., March 4. (40-1 
ustc § 9443.) The big point for many of our readers 
is that Lyons was denied the privilege of having his 
accountant, as well as his lawyer, present at the 
examination by a Special Agent of the Intelligence 
Unit. 

The Maytag case of April 5, brought out the longest 
decision, fifteen and one half pages, we have ever seen 
in a Board of Tax Appeals memo. (CCH Dec. 
11055-A.) There are some solid pages of figures, 
accounting exhibits, etc. All lead to the conclusion that 
the “blockage” rule is correct. (403 CCH § 7255-A.) 

The advertising fraternity is getting a lot of “in- 
side dope” on one of its major members in the Fulton 
case, 41 BTA No. 139 (403 CCH {] 7287) decided May 
2. “The expenses involved and disallowed were paid 
for the protection of petitioner’s personal reputation.” 
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Back in 1936 and 1937, tax counsel were freely and 
publicly advising the payment of dividends, and in- 
creased salaries as a means of avoiding the undis- 
tributed profits tax. Then, they advised, let the officers 
and stockholders, buy new stock or just contribute to 
surplus, thus maintaining working capital. One 
Lomaistro of Miami, Florida, appears to have done 
just that (case of Walker-Skagseth). (CCH Dec. 
11,083-C.) On April 25, by an unexplained reasoning 
process, the Board of Tax Appeals cut down his salary 
from $9,000 to $7,500. 

Morton Stein is a New York attorney, but despite 
his knowledge of the law, the Board of Tax Appeals, 
on April 30, ruled that the income of a trust he had 
created for his wife, was taxable to him, thus giving 
him the birdie. 41 BTA —, No. 134 (403 CCH 7282). 

The joke about the drug clerk who failed to get his 
pharmacist’s license because in the examination he 
flunked in making a ham salad on rye, already has 
whiskers on it. Yet, we want to know if any state 
besides Utah specifically recognizes a drug store as a 
statutory place for serving meals. See Attorney Gen- 
eral’s Opinion to the State Tax Commission dated 
March 7. (Utah C. T. § 7882.) 

In our January, 1939 issue, p. 25, we noted the 
Illinois Zinc case (S. E. C.) as being important tax- 
wise to those having inventory problems. The Journal 
of Accountancy, May, 1940 on page 419 gives a full 
report of this matter. 


New York Cases 


Three recent cases having an importance that trans- 
cends state lines are noted. In the first, matter of 
Goldberger, Inc., the U. S. District Court, on April 10, 
held that sales tax money collected by a bankrupt 
must be paid over to the city because “at no time did 
this sum become part of the estate for general dis- 
tribution. The debtor was trustee of the money.” 
(N. Y. CT § 220-109.) 

The second was decided by the Appellate Division 
on May 1. It defines “honorarium” and distinguishes 
Bogardus, 302 U.S. 34, (374 CCH § 9534) with a large 
quotation therefrom. (Nield v. Graves, N. Y. CT 
{ 220-146.) The third was that of Weber. (40-1 ustc 
| 9406.) Godfrey Nelson discussed this Second Cir- 
cuit decision of May 13 in the New York Times of 
May 19. The subject matter was the powers of 
executors over realty under the New York laws. 


Courses 


Eight hours of concentrated instruction in all phases 
of federal tax work will be given daily during the 
period July 8 to July 19 by the Practicing Law In- 
stitute, chartered by the New York Regents. Four 
courses designed for accountants and lawyers will be 
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given by twelve lawyers, real tax specialists, many of 
them contributors to this magazine. 
* ok * 


We usually think that when you call in a physician, 
the physician gets a fee. But out in Pima County, 
Arizona, if you called for a physician you would likely 
get a Fee. In other words, Dr. Arch O. Fee must 
have received some nice fees in 1937, because he re- 
ported a net income of $7,500 and then protested the 
tax. The Arizona Supreme Court on Jan. 23, 1940, 
denied jurisdiction. (Ariz. CT § 1533.) 


S.E.C. v. Internal Revenue 


Next month you readers will be treated to an article 
on the S. E. C. by B. B. Greidinger, C. P. A. and Ph. D. 
As a curtain raiser we want to quote from the S. E. C.’s 
recent decision in the Republic Company case. (CCH 
Securities Act Service, J 30,187.) First it describes 
the queer route by which uncollected interest on notes 
receivable was converted into dividends declared ; and 
now we quote: 

“It is only fair to observe that the income in this case was 
no more tenuous than that held taxable in the Midland Mutual 
case (37-1 ustc { 9114). The mortgagee, upon foreclosure, 
obtained property worth less than the face of the mortgage, 
and was held to have realized income in an amount equal to 
the accrued interest up to date of foreclosure, because he 


(sic) bid the property in for an amount equal to the face of 
the mortgage and accrued interest.” 


Sundries 


Mr. Frank J. Pekar is a C. P. A. employed by a very 
large manufacturing company as head of its tax de- 
partment. Albert De Bree, better known to the trade 
as “Al”, is one of his assistants. Together they have 
written a fine paper on the Social Security Act, with 
many forms illustrated. The New York State Society 
of C. P. A.’s published it in May. 

For speed in settling, we commend you to the 
Sears case. On January 26, of this year the Massa- 
chusetts District Court gave its decision. On May 
23, the First Circuit affirmed it. (40-1 ustc {9212 
and § 9486.) Why must some cases take years to 
reach the same result? For a recent example take 
Crowther (40-1 ustc 9489). The Second Circuit, 
on May 27, upheld the BTA memo. decision of 
February, 1938. 

The arguments about “last-in, first-out” inventory 
goes merrily on in the Journal of Accountancy. In the 
June issue, M. E. Peloubet cites the Kansas City 
Structural Steel case as “the dark and hopeless days 
of 1929.” (2 ustc § 520.) 

* oe x 

In October, 1936, we wrote about T. D. 4674 involv- 
ing the allowance for dividend credit of dividend 
checks mailed in one year, but not cashed till the 
next. We didn’t like it. Still less do we like the case 
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of the Concord Silversmiths, Inc., involving that very 
point. The U.S. District Court for New Hampshire 
on March 19 said that checks mailed December 31 
were not dividends “paid.” (40-1 ustc J 9324.) 
Congratulations to Lt. Com. G. A. Eubank of the 
Naval Reserve. The Second Circuit, on March 25, 
reversed the Board of Tax Appeals and gave him the 
decision he wanted regarding the taxability of as- 
signed renewal commissions. (40-1 ustc { 9334.) 
However, as the decision is squarely in conflict with 
that of Van Meter, 61 F. (2d) 817 (3 ustce J 994) 
it will probably go to the Supreme Court. We'll wait 
until then to give the taxpayer sideboys and ruffles. 


The Devil with Taxes 


After a spring which the weather bureau admitted 
was almost a record for wetness, and which seemed 
like a record for cold, summer burst on us in one 
glorious heat wave. And as we write this, it’s humid 
too. The new Defense Tax Act (H. R. 9966) as in- 
troduced, is on the desk in front of us. But we simply 
won't write about it. In the first place, it will be dif- 
ferent before it is enacted—even before this gets to 
you. Besides that, we don’t feel like talking about it. 

Certainly with the war in Europe taxes are neces- 
sary. It’s unfortunately too late to go back and cry 
over spilt milk and boondoggles. We need the best 
Army and Navy we can get, and we need them fast, 
especially their respective Air Corps. Taxes MUST be. 

So let’s get away if we can, for a few minutes and 
chat about other things. “Business as usual.” 

For example, and to start with: This week we took 
over the financial management of a small club. We 
are temporarily Treasurer instead of Auditor. The 
first morning’s mail brought us six checks, each one 
on a different New York City bank. And no two were 
on paper the same size. 

The inefficiency of this, the rank extravagance, should 
be apparent to all! Certainly the banks of the nation 
could get together and adopt three standard sizes, 
and no more. It really is up to the Federal Reserve 
and F. D. I. C. to enforce this, as a war economy 
measure if in no other way. 

There we go talking about the war again. Perchance 
some good may come out of evil, though history does 
not show it. There are times, increasingly in the last 
seven years, when we regret the terrific amount of 
time we have spent in the study of history. It was 
our favorite subject throughout high school and college, 
and since then has accounted for much of our non- 
accounting reading. It’s fascinating, but it is sad, for 
it does repeat itself, in great patterns, if not small 
details. And the only abiding lesson from it is that 
man will not learn to profit from the mistakes of 
others, There is plenty of historical evidence that the 
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cataclysm that is now taking place may lead to an- 
other “dark age.” Maybe it is not man’s original sin 
that makes him forget the lessons of history. It may 
be another series of sunspots or cosmic wave lengths 
that drive him to killing madness. But the results 
are, sadly, the same. 

One of our clients for many years is a school. Each 
year on the first Saturday in June we are obliged to 
attend the commencement program. Just what that 
has to do with auditing we do not know. But the 
trustees expect it, so we go. Well, this year one 
student walked off with three of the six medals 
awarded. And as he walked we could sympathize with 
the not-so-bright girl who said, “He clinks.” 

Well, let that be a lesson to you. But have you 
noticed how our prediction about the Yanks is com- 
ing true? Maybe old Connie Mack was right in giv- 
ing them third place. 

And boys, Beatrix Fairtax is in again. Only this 
time she’s quite sane and printable, and right up to 
the thermometer. Ever noticed how seldom iced 
coffee tastes strong enough? The reason is, of course, 
that most people make the hot coffee as for ordinary 
hot drinking. Then pouring it over ice dilutes the 
taste out of it. Smarter folks make the hot coffee 
double strength. But Aunt Beatrix taught the Mrs. 
Shoptalker a better way. 

Say you want seven o’clock dinner. At 4:30 you 
make an ordinary pot of coffee, pour it into an empty ice 
cube tray, and when it has cooled to room temperature, 
you put it into the ice making space. At ten minutes 
before seven make another pot of ordinary coffee. At 
five minutes to seven remove coffee cubes from ice 
box and put in tall glasses. Then pour fresh hot 
coffee over them. Result: Ice coffee, with cubes that 
do NOT dilute the beverage as they melt. 
we'll go home and have some now. 

Good-bye please! 


Guess 


To Our Subscribers: 


Effective with this issue the subscription 
price of the Magazine has been increased to 
$4 a year. 


This sound increase, made necessary by 
rising costs, makes possible the continuing im- 
provements, new features and departments 


which have marked the progress of the 
Magazine in the past. 

As always, all effort will be. directed to 
bringing you each month the very best in 
current tax thought. 


Thank you. 
TAXES—The Tax Magazine 
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Trends in Income Taxation of 
Inter Vivos Trusts 
(Continued from page 406) 

trust worked no real change in the grantor’s economic 
position and said that when the benefits which flowed 
to Clifford indirectly through his wife were added to 
the legal rights he retained, the aggregate bundle of 
rights which he had was the fair equivalent of ownership. 

How far the principle of this case goes, is not yet 
possible to state. The Circuit Court of Appeals for 
the Eighth Circuit on March 7, 1940, in the case of 
Albert Penn*® applied the principle where the facts 
were substantially identical with those in the Clifford 
case, except that the beneficiaries of the trust were 
the grantor’s daughters, aged eight and sixteen. 

Although the court in the Clifford case relied 
strongly on the fact that Clifford himself was the 
trustee with broad powers, it seems likely that the 
other two features, that is, the shortness of the trust 
term and the fact that the income was kept in the 
immediate family, are of more importance. Where 
the beneficiary is not a member of the grantor’s im- 
mediate family, is a stranger or an adult child or a 
more distant relative, it may be that the result will 
be different. Even where the beneficiary is a member 
of the immediate family, but the trust is for a longer 
term of years than five or is for life, it is very possible 
that the Clifford case will not be applied. These ques- 
tions undoubtedly will have to be settled by judicial 
decision in specific cases in the light of all the circum- 
stances of each case. This is, of course, not a very 
satisfactory situation from the standpoint of advising 
people just what their rights and liabilities are, but 
that is the almost inevitable consequence of departing 
from strict legal principles and determining tax con- 
sequences on the basis of the so-called substance of 
the transaction. 


On this point, the claim staked out in the regula- 
tions is 


“that the grantor is regarded as ‘in substance the owner of the 
corpus if, in view of the essential nature and purpose of the 
trust it is apparent that the grantor has failed to part permanently 
and definitively with the substantial incidents of ownership 


in the corpus.” * 

The regulations then proceed with considerable detail 
to discuss the factors which should be taken into ac- 
count in making this determination. About the only 
thing which is entirely clear with respect to trusts 
where there is some basis for claiming that the grantor 
in substance remains the owner of the trust and its 


income, is that this subject will be a fruitful source 
of litigation. 





*4 Sec. 19.166-1, Reg. 103. 
23109 F. (2d) 954. 











5. New York Income Tax 


It is somewhat surprising to find almost no reflec- 
tion in the New York income tax law and practice of 
this notable development in the federal income tax 
law. The New York authorities ruled in 1927 that 
the income of a revocable trust was taxable to the 
beneficiaries to whom it was distributed and not to 
the grantor. The New York statute contains no pro- 
visions comparable to sections 166 and 167 of the 
Internal Revenue Code. Under the New York in- 
come tax law trusts are apparently treated as taxable 
entities and the beneficiaries are taxed on distributable 
income wherever the trust would have a legal status 
as such under general principles of law. The New 
York authorities are applying the principles of Douglas 
v. Willcuts®> in determining the true beneficiary of 
trust income, but by and large the New York situa- 
tion has remained singularly free from the changes 
which have resulted from the statutory amendments 
and decisions with respect to trusts under the federal 
income tax law. 


Value and Importance of Exempt 


Real Estate in the United States 
(Continued from page 422) 

if removed, would be replaced with some other form 
of public subsidy. If these subsidies should exceed 
in amount the tax received from the levy on property 
now exempt, there would be a net loss to the govern- 
ment. Conversely, if the subsidy were less than the 
amount of the tax, there would be a net gain to the 
government. 

Nevertheless, it is of great interest to know, even 
though the results are mere approximations, what 
would be the effect of the taxation of exempt real 
estate. Such a quantitative evaluation would establish 
the fiscal magnitude of the problem involved. 

Employing the estimate of $20,250,000,000 already 
developed, it is only necessary to determine an annual 
average tax rate on real estate in the United States 
in order to estimate the tax loss. The Treasury study, 
already referred to, indicates that this rate was $27.735 
per thousand in 1937. Such a rate, if applied to the 
above base, would yield approximately $561 ,600,000. 
This sum has been divided among the three sub- 
heads according to the ratios determined in the pre- 
vious section. 

Since state and local taxes on federal real property 
would theoretically cause heavier federal taxation, 
and since the Federal Government is not likely to take 
advantage of any removal of the immunity doctrine 
in this field, only that part of the tax which applies 
to private exempt property can be logically viewed as 
a potential net gain to the public fisc. 
~ 5296 U. S. 1, 56S. Ct. 59, 36-1 usre J 9002. 
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The Revenue Act of 1940 


The Revenue Act of 1940, its main purpose to pro- 
vide for the expenses of national preparedness by 
raising revenue and issuing bonds, and to provide a 
method for paying such bonds, was approved by the 
President on June 25, 1940. It is not a complete tax- 
ing Act in itself. Its taxing purpose is accomplished 
entirely by amending the Internal Revenue Code. 
The Act consists of four titles. Title I provides for 
increased permanent income taxes and lowers the 
personal exemptions. Title II provides for defense 
“super-taxes” for five years, and for an additional 
four-year extension of the excise taxes as increased 
(from 1941 to 1945). Title III provides for the setting 
aside of the five-year defense taxes, and that part of 
the admissions tax collected by reason of the lowering 
of the exemption, for the purpose of retiring any obli- 
gations issued under the authority of the Second 
Liberty Bond Act, as amended, which is further 
amended by Title III to authorize the issuance of not 
to exceed $4,000,000,000 in obligations for the purpose 
of national defense. Title IV contains an amendment 
to the Public Salary Tax Act of 1939. Following is a 
resumé of the highlights of the new Act. 


INDIVIDUAL INCOME TAXES 


Decrease in personal exemptions.—Personal exemptions have 
been decreased. In the case of a single person or a married 
person not living with husband or wife, the personal exemp- 
tion is $800 instead of $1,000. For married persons or heads 
of families the exemption is $2,000 instead of $2,500. Nonresi- 
dent aliens’ personal exemption is reduced from $1,000 to 
$800, as also is the exemption of U. S. citizens with income 
trom U. S. possessions who are taxed under Sec. 251. 


_Since an estate is allowed the same personal exemption as a 
single person (Sec. 163(a)(1) of the Internal Revenue Code), 
estates get an $800 personal exemption under the new Act. The 
$100 personal exemption of a trust remains unchanged. All these 
changes in personal exemption are effective for taxable years 
beginning after December 31, 1939. 
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Surtax rates increase.—For taxable years beginning after 
December 31, 1939, the surtax rates in many of the inter- 
mediate brackets have been increased. The bracket from 
$4,000 to $6,000 surtax net income remains unchanged. In 
all the brackets, from $6,000 to $100,000, the rates have been 
increased, so that on $100,000 of surtax net income the surtax 
is $36,780 instead of $30,000, an increase of $6,780. The rates 
on brackets in excess of $100,000 remain unchanged, so that 
the surtax on all amounts of surtax net income in excess of 
$100,000 is $6,780 more under the new Act than under prior 
law. 


Defense taxes on individual income taxes.—All the increased 
income tax rates, including all the individual income taxes, are 
permanent basic tax increases with no fixed expiration date. 
The same applies to the decreased personal exemptions. The 
defense tax in Title II of the Act is superimposed on these 
increased taxes. The tax is computed in the regular manner 
at the new increased rates; and after all computations are made 
(but before applying the credits for foreign taxes and for 
taxes withheld at the source) an additional 10 per cent of the 
net tax is added as a “super-tax.” It is not a 10 per cent rate 
on net income, but an added 10 per cent of the final tax figure. 

There is a limitation on this 10 per cent defense tax. It is 
provided that “in no case shall the effect of this section be to 
increase the tax computed without regard to this section by 
more than 10 per centum of the amount by which the net 
income exceeds such tax.” In other words, the limitation is 
applied in every case in which the total tax (computed at the 
new rates, but without regard to the defense tax) is more 
than one-half of the net income. 

This limitation would apply as to individuals, in cases of net 
incomes starting at some point beyond $180,000, the exact 
amount depending on the amount of the personal exemption, 
credit for dependents, and earned income credit. 


Return requirements——Under the Act, every single person 
(or married person not living with husband or wife) with a 
gross income of $800 or over must file a return, and married 
persons with aggregate gross incomes of $2,000 or more must 
file returns. Corresponding requirements are made as to 
fiduciaries making returns for individuals. Fiduciaries also 
must file returns for every estate the gross income of which is 
$800 or more, and every trust the gross income of which is 
$800 or over, regardless of the amount of net income, or the 
net income of which is $100 or over, All these returns must 
be filed regardless of the amount or existence of net income. 
These provisions are applicable to taxable years beginning 
after December 31, 1939. 
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Information returns, where required under prior law in 
the case of payments of $1,000 or more, are required under 
the new Act, in the case of payments of $800 or more, ap- 
plicable to taxable years beginning after December 31, 1939. 


Possible effect of capital net loss on “cushion” provision—The 
defense tax in the Act appears to be comparatively free from 
complications. It is only where capital gains and losses enter 
into the picture that the problem presents some difficulties. 
Where the taxpayer has no net income because of a net long- 
term capital loss which exceeds his ordinary net income, and 
yet must pay a tax because of the alternative computation 
required by section 117(c)(2) of the Internal Revenue Code 
the problem becomes more involved. The Ways and Means 
Committee, in its report on the Bill, made the following 
statement: 

“Tt should be noted that the effect of this limitation on the 
10 per centum increase is to relieve from any increase a tax- 
payer who under existing law, as amended by title I, has no 
net income, because he has a net long-term capital loss, but is 


subject to tax under section 117(c)(2) of the Internal Revenue 
Code.” 


Increase in tax rates on nonresident alien individuals—Non- 
resident alien individuals with fixed or determinable annual 
income of not more than $24,000, and with no U. S. business 
or office, are taxed on such income at 15 per cent instead of 
10 per cent, for taxable years beginning after December 31, 
1939. If such income is more than $24,000, it is taxed at the 
same rates as for U. S. citizens or residents instead of at this 
15 per cent rate, except that the aggregate tax (normal tax and 
surtax) may not be less than 15 per cent oi the gross fixed or 
determinable income. The increased rates, and the defense 
taxes described below, may not be applied in cases where 
they would be contrary to treaty provisions. 


Nonresident aliens engaged in trade or business in the 
United States or having an office or place of business in the 
United States are taxed on all their income from sources 
within the United States at the regular normal tax, surtax, 
and defense taxes imposed on United States citizens or 
residents. 

In addition to the above-described increased basic rates, 
there is also a defense tax of 10 per cent of the amount of the 
increased tax. Thus, in effect, instead of the new 15 per cent 
rate, a nonresident alien must pay 16% per cent. Effective 
for taxable yvears beginning after December 31, 1939, and 
before January 1, 1945. 

The 5 per cent rate under treaty with Canada carries no 
defense tax, nor may the tax on dividends received by 
Swedish taxpayers be any higher, by reason of the defense 
taxes, than is permissible under the treaty with Sweden. 


CORPORATION TAXES 


Increased permanent basic rates for 1940.—The Revenue Act 
of 1939 made changes in the corporate rate structure, which 
were to go into effect for taxable years beginning after De- 
cember 31, 1939. These particular rates will not go into effect, 
for they have been superseded by the new rates in the Revenue 
Act of 1940, which are in effect for taxable vears beginning 
after December 31, 1939. All the tax rates in the 1939 Act 
affecting corporations have been increased by 1 per cent in the 
1940 Act (except the surtaxes on improper accumulations and 
on personal holding companies). Thus, the 18 per cent general 
rate on corporations with normal-tax net incomes of more 
than $25,000 has been increased to 19 percent. The alternative 
tax in the case of normal-tax net incomes of slightly more 
than $25,000 is $3,775, plus 33 per cent of the excess over 
$25,000, applicable only if it results in less tax than the 19 
per cent rate. Upon net income of not more than $25,000 the 
rates in each bracket are increased by 1 per cent, as follows: 


Normal-tax net incomes not in excess of $5,000 13144% 
More than $5,000 and not more than $20,000 . 15 % 


More than $20,000 17 % 
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Superimposed upon the taxes computed at the above rates 
are the defense taxes of 10 per cent of the total taxes com- 
puted at those rates, as described below. 


Resident foreign corporations are taxed at 19 per cent of 
their normal-tax net income, regardless of the amount of net 
income (whether more or less than $25,000), and the alterna- 
tive tax computation and special brackets below $25,000 are 
not applicable to such resident foreign corporations. (Resi- 
dent foreign corporations are those foreign corporations en- 
gaged in trade or business within the United States or having 
an office or place of business therein.) The 10 per cent defense 
tax brings this basic 19 per cent rate up to 20.9 per cent for 
the five-year defense-tax period. 


Nonresident foreign corporations are taxed at 15 per cent 
on their fixed or determinable annual income including divi- 
dends. To this will be added the defense tax described below, 
which will bring the rate up to 16% per cent. Under prior law, 
they were taxed at 15 per cent on all fixed or determinable 
annual income except dividends, which were taxed at 10 per 
cent. (Canadian corporations continue to pay only 5 per cent 
on dividends by reason of treaty provisions, and nonresident 
Swedish corporations’ which are subject to withholding pro- 
visions pay no more than 10 per cent on dividends by reason 
of treaty provisions.) 

Mutual investment companies are taxed at a basic rate of 19 
per cent instead of 18 per cent. For the five-year defense-tax 
period, the 10 per cent defense tax brings the effective rate up 
to 20.9 per cent. 


Effective date—All the above increased corporation basic tax 
rates are effective for taxable years beginning after December 


31, 1939. 


Defense taxes—The basic permanent rates of tax on prac- 
tically all types of corporations have been increased, as 
described in the above paragraphs. These have no fixed ex- 
piration dates. In addition, for taxable years beginning after 
December 31, 1939, and before January 1, 1945, all corpora- 
tions, including the special classes of corporations (resident 
foreign corporations, nonresident foreign corporations, mutual 
investment companies, small-income corporations, etc.) are 
subject to a defense tax which is superimposed on the taxes 
computed at the above-described increased rates. This de- 
fense “super-tax” is also applicable to the surtax on improper 
accumulations. Otherwise, the basic rates of surtax on im- 
proper accumulations (25 per cent on the first $100,000 of 
undistributed section 102 net income and 35 per cent on the 
remainder) have not been changed. 

The 10 per cent defense tax applies to all the income taxes 
in Chapter 1 of the Internal Revenue Code. 


Personal holding companies.—For taxable years beginning after 
December 31, 1939, and before January 1, 1945, on personal hold- 
ing companies, there is a defense tax, in addition to the defense 
tax on their regular income tax, of 10 per cent of the amount 
of their personal holding company surtax. The “cushion” 
or limitation of the defense tax in Section 201 of the new Act 
is not applicable to this surtax on personal holding companies, 
for that limitation applies only to taxes imposed by Chapter 1 
of the Internal Revenue Code, and the personal holding com- 
pany surtax is in Chapter 2 of the Code. Therefore, corpora- 
tions will not benefit from the “cushion” limitation. Defense 
taxes can bring the total tax on personal holding companies 
to upwards of 85 per cent of the net income. 


Rates of withholding —The withholding rates have been in- 
creased permanently by reason of the basic increases in the 
rates of tax on nonresident aliens and foreign corporations. 
Where the rate was 10 per cent on nonresident alien in- 
dividuals, it is increased to 15 per cent; where it was 15 per 
cent in the case of nonresident foreign corporations it remains 
the same; and where it was 10 per cent in the case of divi- 
dlends received by foreign corporations, it is increased to 


1 See ‘“‘“A Tax Agreement with Sweden,” by Harold Wurzel, p. 460. 
our Aug., 1939 issue; see also ‘‘The Tax Convention with Sweden, 
p. 30, Jan., 1940 issue. 
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15 per cent. The present 5 per cent rate effective for Canadians 
by reason of treaty will not be raised. By reason of treaty 
with Sweden, the withholding rate on U. S. dividends received 
by Swedish taxpayers may not be increased to more than 
10 per cent. All these changes are effective on June 26, 1940. 


Withholding during defense-tax years —The above-described 
new withholding rates are permanent. For the period after 
June 25, 1940, and before January 1, 1945, the 15 per cent rate 
is increased to 16% per cent. The 5 per cent rate where now 
effective for Canadians and the 10 per cent rate on dividends 
received by Swedish taxpayers will not be increased. 


Treaty with Sweden.*—The first sentence of Article VII of 
the Tax Convention with Sweden reads as follows: “Divi- 
dends shall be taxable only in the contracting State in which 
the shareholder is resident or, if the shareholder is a corpora- 
tion or other entity, in the contracting State in which such 
corporation or other entity is created or organized; provided, 
however, that each contracting State reserves the right to 
collect and retain (subject to applicable provisions of its reve- 
nue laws) the taxes which, under its revenue laws, are de- 
ductible at the source, but not in excess of 10 per centum of 
the amount of such dividends.” 


Capital stock tax —For the year ending June 30, 1940 and 
for the four succeeding years ending June 30, the capital stock 
tax rate shall be $1.10 per $1,000 instead of $1. 


Excess-profits tax —For income-tax taxable years ending 
after June 30, 1940, and before July 1, 1945, there will be added 
to the excess-profits tax computed under prior law, 10 per 
cent of such prior law tax, as a defense tax. 

The effective date of the excess-profits tax increased de- 
fense tax is not necessarily the same as for income tax. For 
example, a corporation may have an income-tax taxable year 
ended July 31, 1940. It is not subject to the 10 per cent de- 
fense-tax increase in income taxes for that year, nor to the 
increase in the basic rates, since the year did not begifi after 
December 31, 1939. It is, however, subject to the excess- 
profits tax additional defense tax for its year ended July 31, 
1940, for the excess-profits tax defense increase is applicable 
to taxable years ending after June 30, 1940. 


Estate tax —In the case oi a decedent dying after the date 
of enactment of the Revenue Act of 1940 and before the ex- 
piration of five years after such date, the estate tax shall be 
computed in the same manner and at the same rates as in 
prior law, and to the net tax (after deductions of the credits 
for gift taxes and state death taxes) there shall be added 10 
per cent of the amount of such net tax. 


Gift tax —A super-tax of 10 per cent of the regular gift tax 
is applicable to gifts made in 1940 after 
the date of enactment of the Revenue 
Act of 1940 (determined by proration), 
and to gifts made in each of the cal- 
endar years 1941 to 1945, inclusive. 

Transfers to avoid income tax.—Sec- 
tion 1250 of the Internal Revenue Code 
provides for an excise tax of 25 per cent 
of the value over cost or other adjusted 
basis of stock or securities transferred 
by U. S. taxpayers to foreign organiza- 
tions for the purpose of avoiding the 
income tax. This rate is raised to 27% 
per cent in the case of transfers after 
the enactment of the 1940 Act and 
before July 1, 1945. 

Defense taxes—miscellaneous taxes.— 
Most of the miscellaneous excise taxes, 
including stamp taxes, admissions and 
dues taxes, excise taxes on sales and 
lacilities, and occupational liquor fees, 
have been increased for the period after 
June 30, 1940, and before July 1, 1945. 


Ewing Galloway 


* Supra, note 1. 


WASHINGTON TAX TALK 455 


Prior law provided that in the case of an installment sale 
where title to the goods does not pass until a future date, a 
lease, or a conditional sale, the tax may be paid when payments 
of the purchase price are collected, prorated to each payment. 
The new Act adds a provision that in such cases the tax shall 
be figured at the old rate if the lease, contract of sale, or con- 
ditional sale was made before July 1, 1940, which is the 
effective date of the increases in the excise taxes on sales. 


Credit for tires and tubes on automobiles and trucks.—Prior 
law allowed a credit when tax-paid tires and tubes were placed 
on automobiles, trucks, and motorcycles by the manufacturer 
of the automobiles, trucks, and motorcycles. The credit was 
2 per cent of the price of the tires and tubes in the case of 
tires and tubes used on trucks, and 3 per cent on tires and 
tubes used on other automobiles or on motorcycles. Because 
the rates on trucks are increased to 2% per cent and on other 
automobiles and motorcycles to 3% per cent for the five-year 
defense-tax period, the credit provisions have been changed 
correspondingly for such period. 


Distilled spirits—On distilled spirits, including brandy, and 
on imported perfumes containing distilled spirits, the tax is 
increased 75 cents a gallon, so that the new rate on brandy is 
$2.75, and on imported perfumes and distilled spirits, the new 
rate is $3 a gallon. Effective after June 30, 1940, and before 
July 1, 1945. Drawback provisions are correspondingly changed. 

The Act provides for floor stocks tax on all distilled spirits 
intended for sale, including retail stocks, except that the floor 
stocks tax shall not apply to 100 wine gallons of retail stocks 
held by a person on premises as to which he has incurred an 
occupational tax as a retail dealer in liquors for the period 
beginning on July 1, 1940, and as to which no other occupa- 
tional tax with respect to dealing in distilled spirits has been 
incurred by such person for a period beginning on such date. 

Every person required to pay a floor stocks tax must file a 
return and pay the tax on or before August 1, 1940. Pay- 
ment may be extended to a date not later than February 1, 
1941 upon filing of acceptable bond. Every retail dealer in 
liquors must make a floor stocks tax return, even though he is 
not liable for the tax because his inventory is less than 100 
wine gallons. 


Wines and fermented malt liquors—On wines and fermented 
malt liquors, the new rates are as shown in the rate tables, set 
forth in Sec. 214. Floor stocks tax by reason of the increase is 
imposed on all persons holding fermented malt liquors for sale 
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except that the floor stocks tax does not apply to retail stocks 
of fermented malt liquors held by a person on premises as to 
which he has incurred an occupational tax as a retail dealer in 
liquors or malt liquors for the period beginning on July 1, 
1940, and as to which no other occupational liquor dealer’s 
tax has been incurred by such person for a period beginning 
on such date. In other words a wholesaler or manufacturer 
who sells at wholesale and retail on the same premises is 
subject to floor stocks tax on his retail stocks. 


Continuation of excise taxes—The excise taxes on sales and 
facilities and certain stamp taxes which were due to expire 
or be reduced in 1941 are continued to 1945. 


Playing cards——The tax is increased to 11 cents per pack, 
effective after June 30, 1940, and before July 1, 1945. There 


is no floor stock tax provision. 


Admissions tax—reduction of exemption—For the five-year 
defense-tax period after June 30, 1940, and before July 1, 1945, 
the exemption from admissions tax is lowered from the 40 
cents in prior law to 20 cents. The Act imposes a tax of 1 
cent for each 10 cents or fraction thereof where the amount 
paid is 21 cents or more; and 1 cent for each 10 cents or frac- 
tion thereof of the amount paid for admission by season ticket 
or subscription if the amount which would be charged for a 
single admission is 21 cents or more. 


Defense tax on cigarettes—The Act increases the tax on 
cigarettes to $3.25 per thousand for regular size cigarettes 
(those weighing not more than three pounds per thousand), 
and to $7.80 per thousand for those cigarettes weighing more 
than three pounds per thousand which were previously taxed 
at the rate of $7.20 per thousand. 





August 1—— 


Last day to file floor stocks tax returns, 
and pay the tax, under 1940 Act, on floor 
stocks of cigarettes, distilled spirits, and 

fermented malt liquors, 


August 15 continued 


ended May 31, 





August 15—— 


Corporation income tax and excess profits 


1120L. 
tax return due for fiscal year ended May 







Federal Tax Calendar 


Last quarterly income tax payment due on 
returns of nonresidents for fiscal year 

1939. Forms 

1040NB, 1040NB-a, 1120NB. 


Life insurance company income tax returns 
due for fiscal year ended May 31. Form 
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This increase of 25 cents per thousand on the regular size 
cigarettes and 60 cents per thousand on the others is a defense 
tax, applicable to the period after June 30, 1940 and before 
July 1, 1945. 

The Act provides for floor stocks tax on all cigarettes held 
for sale on July 1, 1940, by any person, including retailers, 
the tax to be computed at a rate equal to the increase in the 
rate of tax made applicable by the Act. Floor stocks tax 
returns are due to be filed on or before August 1, 1940, except 
that manufacturers and importers may pay the tax by means 
of stamps if the Commissioner so prescribes. 


Disbursement of funds.—Title III of the Act provides for the 
issuance of bonds under increased authorization and the pay- 
ment of these bonds from the taxes collected under this Act. 


Amendment of the Public Salary Tax Act—Sections 201, 
202, and 203 of the Public Salary Tax Act, as originally en- 
acted, contained certain relief provisions from retroactive ap- 
plication to years before 1939, and refund and credit provisions 
for those who would have come under such relief provisions 
except for the fact that their taxes had already been paid. 
Section 205 excluded from such relief and refund and credit 
provisions compensation of state officers or employees paid 
directly or indirectly by the United States,or any agency or 
instrumentality thereof. The Revenue Act of 1940 amends 
the Public Salary Tax Act to afford such state officers or 
employees relief from criminal penalties or civil penalties for 
failure to file return or for negligence or fraud if deficiencies 
attributable to their compensation are paid on or before March 


15, 1941. 





August 15 continued 


Second quarterly income tax payment due 
on returns of nonresidents for fiscal year 
ended November 30, 1939. Forms 1040B, 
1120NB. ° 


1040B, 


Stockbrokers’ monthly return of stamp ac- 
count due for July. Form 838. 











































































































































































































31. Form 1120. 


Entire income-excess profits tax or first 
quarterly installment due on returns for 
fiscal year ended May 31. Forms 1040, 
1041, 1120, 1120H, 1120L. 


Entire income tax or first and second quar- 
terly installments due under general ex- 
tension (citizens abroad, etc.) for fiscal 
year ended February 29, with interest at 
6% from May 15 on first installment. 
Form 1040 or 1120. 


Entire income tax or first quarterly in- 
stallment due on returns of nonresidents 
for fiscal year ended February 29, Forms 
1040, 1120NB. 


Fiduciary income tax return due for fiscal 
year ended May 31. Form 1041. 


Foreign partnership return of income due 
by general extension for fiscal year ended 
February 29. Form 1065. 


Individual income tax return due by gen- 
eral extension for fiscal year ended Feb- 
ruary 29, in case of American citizens 
abroad. Form 1040. 


Individual income tax return due for fiscal 
year ended May 31. Form 1040. 


Monthly information return of stockhold- 
ers and directors of foreign personal 
holding companies due for July. Form 
957. 

Nonresident alien individual income tax 
return due for fiscal year ended Febru- 
ary 29. Form 1040B. 


Nonresident alien individual income tax 
return due (no U. S. business or office) 
for fiscal year ended February 29. Form 
1040NB. 


Nonresident foreign corporation income tax 
return due for fiscal year ended Febru- 
ary 29. Form 1120NB. 


Partnership return of income due for fiscal 
year ended. May 31. Form 1065. 


Personal holding company returns due for 
fiscal year ended May 31. Form 1120H. 


Resident foreign corporations and domes- 
tic corporations with business and books 
abroad or principal income from U. S. 
possessions—returns due for fiscal year 
ended February 29 by general extension. 
Form 1120. 


Second quarterly income-excess profits tax 
payment due for fiscal year ended Feb- 
ruary 29. Forms 1040, 1041, 1120, 1120H, 
1120L. 





Third quarterly income-excess profits tax 
payment due for year ended November 
30, 1939. Forms 1040, 1041, 1120, 1120H, 
1120L. 


August 20—— 


Monthly information return of ownership 
certificates and income tax to be paid at 
source on bonds due for July. Form 
1012. 


August 31—— 


Admissions, dues and safety deposit box 
rentals tax due for July. Form 72%. 


Excise tax on electrical energy, telegraph 
and telephone facilities and transporta- 
tion of oil by pipe line due for July. 
Form 727. 


Excise tax on lubricating oils, fancy 
wooden matches, and gasoline due for 
July. Form 726. 


Excise taxes on sales due for July. Form 
728. 


Processing tax on oils due for July. Form 
932. 


Sugar (manufactured) tax due for July. 
Form 1 (Sugar). 
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Illinois Tax Problems. 
Forum on 


Proceedings of an Open 
Taxation and Tax Problems in Illinois. 
Illinois Tax Commission, Springfield. pp. 423. 

An open forum on “Taxation and Tax Problems 
in Illinois,” sponsored by the Illinois Tax Commis- 
sion, was held at Chicago on December 13, 14 and 15, 
1939. Present and participating were many persons 
renowned for their interest in civic and tax problems. 
Fortunately, their views and discussions have been pre- 
served and published by the Illinois Tax Commission. 


If a smattering of knowledge is all one has time 
to acquire in relation to the tax problems of the 
Prairie State, this publication can be prescribed with- 
out reserve. 

Financing urban government was discussed by 
Mayor Edward J. Kelly of Chicago who deplored the 
fact that cities of today must labor with the “out- 
moded structure of powers and restraints granted to 
them by frontier legislation of a half century ago.” 
Mayor La Guardia of New York City discussed with 
utmost candor the problems of his city and state. 
One becomes convinced that good government and a 
good tax system are not obtained without struggle. 

It is not possible in this limited space to analyze 
separately the many splendid discussions. The 
breadth of coverage may be gathered from the follow- 
ing divisions into which the discussions are grouped: 
Keeping up with Government Costs; Citizens’ Or- 
ganizations and Government; Financing Urban Gov- 
ernment Today; Major Expenditure Problems in 
linois Today; The Property Tax and Its Improve- 
ment; Delinquency and Tax Collection Problems; 
Tax Reform and Related Improvements Needed in 
Illinois; Injustice through Inheritance Taxation; 
Needed Improvements in Tax Laws. 

Study of the book leaves one a “tax-wiser” individual, 
Who must formulate his own views by starting with 
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the principle that all is not bad with Illinois taxes 
and yet all is not good. 

The Illinois Tax Commission has done a com- 
mendable civic act in making this publication avail- 
able to those interested.—Arthur Malina. 

Stock Transfer Taxes. Report of the Committee 
for the Study of Federal and State Stock Transfer 
Taxes, 42 Broadway, New York City, and the Report 
of Professor Paul Studenski, Director of Research for 
the Committee. pp. 155. 

In less turbulent times the serious faults in the tax- 
ation of stock transfers brought to light by the 
broad research upon which these reports are based 
might reasonably be expected to impel federal and 
state corrective action. However, what benefits will 
result are now highly problematical. 

The reports in this book cover a study of American 
stock transfer taxes and such taxes in Great Britain, 
Holland, France, Germany and Holland. To one 
interested in the stock transfer tax problem each of 
the reports is worth reading, but particularly note- 
worthy is the part of the book devoted to American 
stock transfer taxes. In the latter reports separate 
treatment is given to the general characteristics of 
federal and state stock transfer taxes, the taxable 
bases, rate structures, the taxation of dealer transac- 
tions, interstate competition in burdening stock trans- 
fers with taxes, and collection methods. 

The general conclusions reached by the Committee 
are as follows: 


(1) It appears from a thorough examination of the opera- 
tion of stock transfer taxes in the United States and abroad 
that these taxes are for the most part levied on investment 
and speculation. They are fair taxes, when properly con- 
ceived; and they are fiscally productive, and exert no unfav- 
orable economic effects, if levied at reasonable rates. 

(2) The American stock transfer taxes, however, are pri- 
marily taxes on speculation. They are applied, however, 
not only to the sales of stock but also to other transfers 
including purely technical transactions involving no changes 
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of beneficial ownership in stock. They are open to criticism 
on the score that they are imposed on too broad a basis. 
The taxation of transfers other than sales provides very little 
revenue, but is a source of endless administrative complica- 
tions and annoyance to taxpayers and administrators. A 
simplification of the present basis of the tax is, therefore, 
particularly desirable. This may be accomplished by a re- 
striction of the application of the tax to sales of stock only. 


(3) The existing rates of American stock transfer taxes 
are exceedingly inequitable since they do not impose pro- 
portional burdens on all transactions. Their rates should be 
revised in such a way as to procure a certain degree of pro- 
portionality of the taxes to the market value of the stocks 
involved in the transfers. 


(4) The system of duplicate federal-state taxation of stock 
transfers in this country opens wide possibilities for the pyra- 
miding of heavy taxes on stock transfers, inasmuch as each 
taxing authority levies its taxes without much regard to the 
levies imposed by the other. There is need, therefore, for 
some system of unification of the federal and state levies of 
stock transfer taxes. Furthermore, the imposition by the 
states of independent levies on stock transfers executed within 
their boundaries is beginning to interfere with the existing 
concentration of trading in securities of nationally known 
corporations in the stock markets of New York, inasmuch 
as the states which levy lower stock transfer taxes than 
New York, or do not levy any taxes, are beginning to attract 
to themselves some of the stock trading ordinarily effected in 
the State of New York. The independent levying by the 
states of taxes on stock transfers is also beginning to result 
in double or multiple taxation of the same stock transaction 
by several states. These untoward developments may be 
checked or prevented by either of the following two expedi- 
ents: (a) the abandonment by the states of their present 
independent levies on stock transfers in return for a share 
of the revenue from a single federally-administered stock 
transfer tax, or, (b) the elimination from the New York 
stock transfer tax law of some of the harsher features thereof 
which are responsible for the diversion of stock trading from 
that state. The state can readjust the rates of its tax so that 
this disparity between these rates and the rates of the taxes 
maintained by other states would not be so great; and it can 
do away with the double taxation of odd-lot trading referred 
to below, which doubles the differentials between its rates 
and the rates of stock transfer taxes of other states in the 
case of such trading. 

(5) Under the American system of stock transfer taxa- 
tion, public trading in shares in so-called odd-lots (lots of 
less than 100 shares) is taxed twice as heavily as public 
trading in shares in round-lots. This double taxation of 
odd-lot transactions results from certain technical features 
of the organization of American stock markets, namely from 
the fact that in the case of each odd-lot transaction two 
sales take place—one by the customer to the odd-lot dealer 
and one by the odd-lot dealer to the customer. As a result, 
in the case of each odd-lot sale, two taxes are collected— 
one on the odd-lot seller, and one on the odd-lot dealer. The 
latter tax is shifted by the odd-lot dealer to the odd-lot pur- 
chaser with the result that the odd-lot trading public is 
made to bear an unfair and economically harmful double 
burden of taxation. his double burden of taxation should 
be eliminated through the exemption from the federal and 
state stock transfer taxes of the odd-lot sales by the odd-lot 
dealers who are, in the main, the agents of the trading public. 


(6) American stock transfer taxes are collected by means 
of revenue stamps which have to be affixed to every bill of 
sale or stock certificate. This system of collection is unneces- 
sarily cumbersome and annoying both to taxpayers and tax 
administrators. With the present very complete system of 
recording stock transactions, the use of stamps appears to be 
unnecessary. Equally effective methods of collection which 
do not require the use of stamps might very easily be re- 
sorted to. 
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(7) Changes in our stock transfer tax laws along these 
lines, if effected, would put these laws on a parity with the 
best stock transfer tax laws the world over. 

The research report makes some reference to the question 
as to which type of organization for trading in stocks is more 
desirable from the public point of view—that in which stock 
trading is concentrated in a single national market, or that 
in which it is decentralized in a number of markets located 
in various parts of the country. This issue is exceedingly 
broad and complex and extends beyond the scope of the 
subject with which the Committee is concerned. The Com- 
mittee feels that stock transfer taxes should not be used as a 
means of either promoting decentralization of the stock mar- 
ket or encouraging a greater centralization of it. In the 
Committee’s opinion, stock transfer taxes do not form a 
suitable means to the promotion of either of these ends. 

The international stock transfer study was made 
under the direction of a committee of the following 
persons: Seabury C. Mastick, Senator of the State 
of New York (chairman); Professor Roy G. Blakey 
of the University of Minnesota; Professor Gerhard 
Colm, New School for Social Research, New York 
City; Howard Froelick, of DeCoppet and Doremus, 
New York City; Professor Clarence Heer of the Uni- 
versity of North Carolina; Professor Jens P. Jensen 
of the University of Kansas; Professor Fritz Karl 
Mann, American University ; Professor Carl C. Plehn, 
University of California; Professor Herbert D. Simp- 
son, Northwestern University; Jules I. Bogen, Edi- 
tor of the Journal of Commerce, New York; Louis K. 
Comstock, former president of the New York Mer- 
chants Association, Martin Saxe, Ex-Senator of the 
State of New York; Howard B. Smith, Chairman 
of the Stock Transfer Agents Association; and S. M. 
Sadi, member of the firm of DeCoppet and Doremus. 
Two members of the Committee—Professor Gerhard 
Colm and Professor Clarence Heer—had to resign 
from the Committee before the final report was form- 
ulated because of their assumption of official duties 
with the Federal Government—Professor Colm as 
Fiscal Expert to the United States Department of 
Commerce, and Professor Heer as Special Assistant 
to the Federal Security Administration in taxation 
matters. 

Professor Paul Studenski of New York University, 
who for a number of years conducted tax studies for 
the New York State Commission for the Revision of the 
Tax Laws and who had previously made an original in- 
quiry into stock transfer taxes in New York, conducted 
the research for the Committee.—Eric Leander. 

Tax Yields: 1939. Tax Policy League, New York, 
N. Y. pp. 140. Price $2.50. 

In this book we have a complete compilation and 
analysis of tax collection data. Detailed classified tax 
yield material is presented for the Federal Govern- 
ment for the ten-year period, 1930-1939, and for the 
states for the four-year period, 1936-1939. The book 
is attractively gotten up and is replete with illustrative 
charts and tables. 
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An Introduction to Corporate Accounting Stand- 
ards, by W. A. Paton and A. C. Littleton. American 
Accounting Association, New York, N. Y. pp. 156. 
Price $1.00. 

Considerations Involved in the Adoption of 
Selected Property Tax Dates. Publication No. 17. 
Supplementary Report on Proposal No. 22, Research 
Department, Illinois Legislative Council, Springfield. 
pp. 17. 

Corporate Taxation and Procedure in Pennsylvania, 
by Leighton P. Stradley and I. H. Krekstein, Com- 
merce Clearing House, Inc., 469. 
Price $10.00. 

Corporation Laws of New York. 
1940. Commerce Clearing House, 
pp. 335. Price $1.00. 

County Reorganization. Department of Govern- 
ment Management, School of Commerce, Accounts 
and Finance, University of Denver, Denver, Colo. 
pp. 28. Price 10¢. 

Equalization Agents. Sixth Progress Report of the 
Committee on Assessment Organization and Per- 
sonnel. National Association of Assessing Officers, 
pp. 58. Price $1.00. 

Installment Payment of Current Property Taxes. 
Publication No. 23. Illinois Legislative Council, 
Springfield, Ill. pp. 15. 

Local Government in Cheboygan County, by Robert 
S. Ford and Frank M. Landers. Pamphlet No. 7, 
Bureau of Government, University of Michigan, Ann 


Arbor. pp. 28. Price 10¢. 


Ownership of Real Property in Illinois by Non- 
Residents of the State. Publication No. 40, Illinois 
Legislative Council, Springfield, Ill. pp. 13. 

Problem of Special (Fee) Funds in Kansas. Pub- 
lication No. 98. Research Department, Kansas Leg- 
islative Council, Topeka, Kans. 

Proceedings of the Thirty-second National Tax 
Conference. National Tax Association, Lancaster, 
Pa. pp. 676. 

Productivity, Wages and National Income, by 
Spurgeon Bell. The Brookings Institution, Washing- 
ton, D.C. pp. 344. Price $3.00. 

Social Security Payroll Taxes, by Ralph T. Comp- 
ton. Commerce Clearing House, 
pp. 446. Price $5.00. 

State Tax Administration, by Robert S. Ford and 
Frank M. Landers. Pamphlet No. 6, Bureau of Gov- 
ernment, University of Michigan, Ann Arbor. pp. 18. 
Price 10¢. 

Tax Systems. Eighth edition. Prepared by The 
Tax Research Foundation. Published by Commerce 
Clearing House, Inc., Chicago. pp. 408. Price $8.75. 


Chicago. pp. 
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In Future Issues... 


Legislative History of Federal Gift Taxation 
C. LOWELL HARRISS, New York, N. Y. 
Department of Economics, Columbia University 
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ALABAMA 






































utors, wholesalers and retailers. 
Automobile dealers’ reports due. 
Tobacco use tax reports and payment due. 
August 15—— 






































oline tax reports due. 
Carriers’, transporters’ and warehouses’, 
lubricating oils tax reports due. 
Motor carriers’ tax under 1932 Act due. 
August 20 
Automobile dealers’ reports due. 





















































payment due. 
Gasoline tax reports and payment due. 
Lubricating oils tax reports and payment due. 
Sales tax reports and payment due. 






































ARIZONA 








August 5—— 
Alcoholic beverage licensees’ reports due. 
August 15—— 
Gasoline tax reports and payment due. 
Gross income reports and payment due. 
Motor fuel carriers’ reports and taxes due. 
August 25—— 
Motor fuel carriers’ reports due. 

































































ARKANSAS 








August 10—— 
Alcoholic beverage blenders’ and _ rectifiers 
reports and taxes due. 
Franchise taxes due. 












































payment due. 











due. 
August 15—— 


























reports due. 
Sales tax reports and payment due. 
Wine manufacturers’ reports due. 
August 20—— 
Gasoline tax reports and payment due. 












































CALIFORNIA 





August 1—— 
Gasoline tax due. 
August 15—— 
Gasoline tax reports due. 
Personal income tax (second installment) due 
Use fuel tax reports and payment due. 
August 20 
Beer and wine reports and taxes due. 
Motor carriers’ gross receipts tax due. 





































Coal and iron ore mining tax reports and | 


Statements of purchase of natural resources | August 10 


COLORADO 





August 1—— | August 5 

Automobile dealers’ reports due. Motor carriers’ compensation taxes due. 
August 10—— August 10—— 

Alcoholic beverage reports due from distrib- | Motor carriers’ mileage statements due. 





August 15 
Coal mine owners’ reports due. 

| Coal tonnage tax reports due. 

Sales tax reports and payment due. 


Carriers’, transporters’ and warehouses’ gas- Service tax reports and payment due. 


Use tax reports and payment due. 
August 25—— 
Gasoline tax reports and payment due. 





} 
CONNECTICUT 





| August 1 
Gasoline tax due. 
August 15—— 
Corporations organized between July 1 and 
December 31—reports and fees due. 
Gasoline tax reports due. 
Motor carriers’ gross receipts tax due. 
August 20 
Alcoholic beverage tax reports and payment 
due. 





DELAWARE 
August 15—— 
Alcoholic beverage reports due from manu- 
facturers and importers. 
Filling stations’ gasoline tax reports due. 
August 31 
Carriers’ gasoline tax reports due. 
Distributors’ gasoline tax reports and tax due. 





: DISTRICT OF COLUMBIA 
August 1 
Bank gross earnings tax due. 





Natural resources severance tax reports and| Gas, electric and telephone company reports 


due. 





Reports due from licensed manufacturers and 
wholesalers of beer. 


Light wines and beer wholesalers’ purchase| Reports due from licensed manufacturers, 


wholesalers and retailers of alcoholic bev- 
erages. 
August 15—— 
Beer tax due. 
August 31 
| Gasoline tax reports and payment due. 








FLORIDA 





August 10 
Alcoholic beverage reports due from manufac- 
turers and dealers. 
August 15—— 
Alcoholic beverage reports due from trans- 
porters and carriers. 


payment due. 
Gasoline tax reports and payment due. 
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GEORGIA 
August 10 

Tobacco wholesale dealers’ reports due. 
August 15—— 








Malt beverage tax reports and payment due. 


August 20—— 
Gasoline tax reports and payment due. 


IDAHO 
August 10—— 
Beer dealers’ reports due. 
August—Second Monday 
Car company reports due. 
August 15—— 





Electric power company reports and taxes 


due. 
Gasoline tax reports and payment due. 


ILLINOIS 
August 10—— 
Motor carriers’ mileage tax due. 
August 15— 
Last day to file alcoholic beverage reports 
Public utility reports and taxes due. 
Sales tax reports and payment due. 


Warehousemen’s alcoholic beverage reports 


due. 
August 20—— 
Gasoline tax reports and payment due. 
August 30—— 
Transporters’ gasoline tax reports due. 


INDIANA 
August 15—— 
Bank and trust company intangibles tax 
ports due. 
Bank share tax reports due. 
Carriers’ gasoline tax reports due. 
August 20—— 


re- 


Bank and trust company intangibles tax due. 


Bank share tax due. 
Building and loan association intangibles 
reports and payment due. 
August 25—— 
Gasoline tax reports and payment due. 


IOWA 

August I 

Last day to file corporation reports. 
August 10 

Carriers’ gasoline tax reports due. 

Class A permittees’ beer tax reports 

payment due. 

August 20—— 

Gasoline tax reports and payment due. 








KANSAS 
August 10—— 
Malt beverage reports and taxes due. 
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August 15—— MARYLAND 

Carriers’ gasoline tax reports due. 

Compensating tax reports and payment due. 

Motor carriers’ gross ton mileage tax reports 
and payment due. 


August 1—— 

Bank share tax due. 

Franchise tax due from domestic ordinary 
business corporations and foreign corpora- 
tions based on capital. 

Property taxes assessed by State Tax 
Commission due. 

Utility gross receipts franchise tax due. 





August 20 
Sales tax reports and payment due. 


August 25—— 
Gasoline tax reports and payment due. 


KENTUCKY 





August 1 

Bank, trust, and real estate title 
company reports due. 

Corporation report of stock and bondholders 
due. 


August 10—— 

Alcoholic beverage reports and taxes due. 

Refiners’ and importers’ gasoline tax reports 
due. 


insurance 





August 10—— 
Admissions tax due. 

August 31 
Beer tax reports and payment due. 
Gasoline tax reports and payment due. 


August 15—— 

Motor vehicle fuel (other than gasoline) tax 
reports and payment due. 

Passenger carriers’ mileage tax due. 

Public utility gross receipts tax reports and 
payment due. 

August 20. 

Oil production tax reports and payment due. 

August 31 

Dealers’ and _ transporters’ 
ports and payment due. 





MASSACHUSETTS 
August 10—— 
Alcoholic beverage tax reports and payment 
due. 
August 15—— 
Cold storage warehouse reports due. 
Cigarette distributors’ tax reports and pay- 
ment due. 
August 31—— 
Gasoline tax reports and payment due. 








gasoline tax re- 


LOUISIANA 

August 1 

Electrical or mechanical power use tax report 
and payment due. 





MIC xAN - 
Electricity generation tax report and payment August 1 een 
due. neers — . 
Electricity sales tax report and payment due. — oe EY SE TS a ee 
Pipe line transportation companies’ reports August 5 


and taxes due. 
Property taxes due in City of Shreveport. 
Public utility license tax due. 
Wholesalers’ tobacco tax reports due. 
August 10 
Importers’ gasoline tax reports and payment 
due. 
Importers’ kerosene tax reports and payment 
due. . 
Importers’ light wine and beer reports due. 
Importers’ lubricating oils reports due. 
Monthly oyster tax report due. 
August 15—— 
Carriers’ gasoline tax reports due. 
Carriers’ kerosene tax reports due. 
Carriers’ light wine and beer reports due. 


Carriers’ gasoline tax reports due. 
August 15—— 
Last day to pay Detroit city taxes without 
penalty. 
Sales tax reports and payment due. 
Use tax reports and payment due. 
August 20 
Distributor’s gasoline tax 
ment due. 
Gas and oil severance tax reports and pay- 
ment delinquent. 
August 31—— 
Last day to pay corporation privilege fees and 
make reports. 








reports and pay- 


Carriers’ lubricating oils reports due. MINNESOTA 
Income tax (second installment) due. August 1—— 
Intoxicating liquor manufacturers’ and deal- Railroads’ leased freight car reports due. 


ers’ reports due. 
Wholesalers’ tobacco tax reports due. 
August 20-——— ' 
Dealers’ and manufacturers’ light wine and 
beer reports due. 


August 10—— 
Brewers’, manufacturers’ and wholesalers’ al- 
coholic beverage reports due. 
August 15—— 
Interstate motor carriers’ mileage tax due. 


Dealers’ gasoline tax reports and payment Railroads’ semiannual gross earnings reports 
due. due. 

Dealers’ kerosene tax reports and payment | August 25—— 
due. Gasoline tax due. 


Lubricating oils tax due; dealers’ reports due. 

New Orleans city sales tax reports and pay- 
ment due. 

Petroleum solvents reports due. 

Sales tax reports and payment due. 

August 31—— 

Last day to report and pay electrical or me- 
chanical power use tax. 

Last day to report and pay electricity gen- 
eration tax. 

Last day to report and pay electricity sales 
tax, 

Wholesalers’ tobacco tax report due. 


ei 


ye welt ily 





MISSISSIPPI 
August 5—— 
MAINE Factory reports due. 
August 1—— August 10—— 
Gasoline tax due. Admissions tax reports and payment due. 
August 19 —— August 15—— 


Malt beverage reports due from manufacturers 
and wholesalers. 
August 15—— 
Gasoline tax reports due. 


Gasoline tax reports and payment due. 


salers’ reports due. 
Sales tax reports and payment due. 


Light wine and beer distributors’ and whole- 
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Tobacco tax reports due from manufacturers, 
distributors and wholesalers. 
Use tax reports and payment due. 


August 31—— 


Foreign insurance company semiannual pre- 
miums tax reports and payment due. 


MISSOURI 


August 1—— 


Income tax (second installment) due. 


August 5—— 


Non-intoxicating beer permittees’ reports due. 


August 15—— 


Gasoline tax reports due. 
Retail sales tax reports and payment due. 


August 25—— .« 


Gasoline tax due. 


MONTANA 


August 15—— 


Brewers’ and liquor wholesalers’ tax reports 
and payment due. 

Electric company reports and taxes due. 

Gasoline tax reports and payment due. 


August 20—— 


Dealers’, producers’, refiners’ and transport- 
ers’ crude petroleum reports due. 


August 29—— 


Telephone company taxes and reports due. 


NEBRASKA 


August 15—— 


Alcoholic beverage manufacturers’ and whole- 
sale distributors’ reports due. 

Gasoline tax reports and payment due. 

Imitation butter reports and taxes due. 


NEVADA 


August—First Monday—— 


Property tax (quarterly installment) due. 


August 15—— 


Carriers’ gasoline tax reports due. 


August 25—— 


Dealers’ gasoline tax 
due. 


Fuel users’ tax reports and payment due. 


reports and payment 


NEW HAMPSHIRE 


August 1—— 


Gasoline tax due. 
August 10—— 

Alcoholic beverage taxes and reports due. 
August 15—— 

Gasoline tax reports due. 


NEW JERSEY 
August 1—— 

Bank share tax (quarterly installment) due. 
Property tax (quarterly installment) due. 
August 10 

Excise tax reports and payment due from in- 
terstate busses. 

Gross receipts tax reports and payment due 
from busses and jitneys in municipalities. 

August 15—— 

Alcoholic beverage tax reports and payment 
due from manufacturers, distributors, trans- 
porters, warehousemen, and importers. 

Foreign corporation franchise tax reports and 
payment due. 

August 20—— 

Alcoholic beverage reports and taxes due on 

retail consumption and distribution. 
August 30—— 

Carriers’ gasoline tax reports due. 

August 31—— 

Distributors’ 
ment due. 





gasoline tax reports and pay- 


NEW MEXICO 
August 15—— 
Occupational gross 
payment due. 
Oil and gas conservation tax reports due. 
Severance taxes and reports due. 
August 20. 
Motor carriers’ mileage tax reports and taxes 
due. 


income tax reports and 
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August 25—— 
Gasoline tax reports and payment due. 
Use or compensating tax reports and payment 






































due. 
NEW YORK 
August 1 
State property tax (semiannual installment) 
due. 











August 15—— 
Transportation and transmission company ad- 
ditional taxes and reports due. 
August 20—— 
Alcoholic beverage taxes and reports due. 
August 25—— 
New York City conduit company taxes and 
reports due. 
New York City public utility: excise tax re- 
turns and payment due. 
August 31—— 
Gasoline tax reports and payment due. 
Insurance company premiums tax reports and 
payment due. 
Water, gas, electric, etc. company tax reports 
and payment due. 








































































































NORTH CAROLINA 








August 1 
Express, pullman, and telegraph company tax 
reports and payment due. 
August 10 
Alcoholic beverage tax and 
due. 
Carriers’ gasoline tax reports due. 
August 15—— 
Insurance company premiums tax—last day 
to make semiannual report and pay tax. 
Sales tax reports and payment due. 
Spirituous liquor tax due. 
Use tax reports and payment due. 
































railroad reports 











































































































August 20 
Distributors’ gasoline tax reports and pay- 
ment due. 
NORTH DAKOTA 
August 1—— 














Last day to file domestic corporation reports 
and pay fees. 
August 15—— 
Alcoholic beverage transactions tax 
and payment due. 
Gasoline tax reports and payment due. 
Interstate motor carriers’ taxes due. 























reports 






































OHIO 





August 1—— 

Public utility excise tax returns due (except 
railroad, street, suburban, and interurban 
railroads). 

August 10—— 

Admissions tax reports and taxes due. 

Alcoholic beverage tax reports and payment 
due from class A and B permittees. 

August 15—— 

Cigarette use tax reports and payment due. 
August 20—— 

Dealers’ gasoline tax reports due. 
August 30—— 

Carriers’ gasoline tax reports due. 

August 31 

Foreign insurance company 
(second installment) due. 

Gasoline tax due. 


































































































premiums tax 


























OKLAHOMA 








August 1—— 
Last day for filing affidavit of capital stock 
of foreign corporations. 
Oil, gas and oil mineral gross production tax 
reports and payment due. 
August 5—— 
Mine operators’ reports due (other than coal 
mines). 
August 10—— 
Airports’ gross receipts tax reports and taxes 
due. 
Alcoholic beverage reports and payment due. 
August 15—— 
Gasoline tax reports and payment due. 
Sales tax reports and payment due. 

























































































August 





TAXES 


The Tax Magazine 


August 20—— 
Coal mine operators’ reports due. 


Diesel fuel oil tax reports and payment due. 


Use tax reports and payment due. 
August 31—— 


Corporation license tax due. 
Last day to file corporation license tax reports. 


OREGON 
August 10 


Oil production tax reports and payment due. 








August—Second Monday 

Last day for filing property tax returns. 
August 15—— 

Last day to pay corporation license tax. 
August 20—— 

Alcoholic beverage tax reports and payment 

due. 
Gasoline tax reports and payment due. 





PENNSYLVANIA 
August 1—— 

Last day to file public utility 
pay taxes. 
Motor carriers’ 
ports due. 

August 10—— 
Malt beverage reports due. 
Spirituous and vinous liquor 

ports due. 

August 15—— 

Alcoholic beverage manufacturers’ reports and 
taxes due. 
Employers’ returns of taxes withheld at 


source due under the Philadelphia income 
tax law. 


August 31 
Gasoline tax reports and payment due. 


reports and 


gross receipts taxes and re- 


importers’ re- 








RHODE ISLAND 
August 10 
Alcoholic beverage manufacturers’ reports 
due. 


Tobacco products tax reports due. 
August 15—— 
Gasoline tax reports and payment due. 


SOUTH CAROLINA 
August 10—— 


Admissions taxes and reports due. 


Last day to file power tax returns and pay 
taxes. 


August 20—— 


Gasoline tax reports and payment due. 


SOUTH DAKOTA 


August 1—— 


Taxes due from motor carriers of passengers. 


August 15—— 


Alcoholic beverage sales reports due. 
Gasoline tax reports due. 

Sales tax reports and payment due. 
Use tax reports and payment due. 





TENNESSEE 





Cottonseed oil 
month. 


mill reports due during the 
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August 1—— 
Public utility gross receipts tax reports and 
payment due. 
August 10—— 
Barrel tax on beer due. 
Last day to file alcoholic beverage reports, 
August 20. 


Distributors’ gasoline tax reports and _ pay- 
ment due. 





TEXAS 
August 15—— 
Oleomargarine dealers’ taxes and reports due. 
August 20—— 
Gasoline taxes and reports due. 
August 25—— 
Carbon black production taxes and reports 
due. 
Natural gas production taxes and reports due, 
Oil production taxes and reports due. 
Theatres’ prizes and awards taxes and reports 
due. 


UTAH 
August 10—— 
Carriers’ gasoline tax reports due. 
Liquor licenses’ reports due. 
August 15—— 
Distributors’ and retailers’ gasoline taxes and 
reports due. 











VERMONT 
August 10—— 
Alcoholic beverage taxes and reports due. 
August 15—— 
Electric light and power company taxes and 
reports due. 
August 31—— 
Gasoline tax reports and payment due. 
Last day for domestic banks to pay semian- 
nual installment of deposits tax. 


VIRGINIA 
August 10—— 
Beer dealers’, bottlers’ and manufacturers’ tax 
reports due. 
August 20—— 
Gasoline taxes and reports due. 


: WASHINGTON 
August 10—— 
Brewers’ and malt products manufacturers’ 
tax reports due. 
August 15—— 
Butter substitutes taxes and reports due. 
Cigarette wholesalers’ reports due. 
Gasoline taxes and reports due. 


WEST VIRGINIA 
August 10 
Alcoholic beverage reports and taxes due. 
August 15—— 
Sales tax reports and payment due. 
August 30—— 
Gasoline tax reports and payment due. 


WISCONSIN 
August 1—— 
Beer tax reports due. 
Income tax (second installment) due. 
August 10—— 
Alcoholic beverage, intoxicating liquor, and 
wine reports due. 
Tobacco products tax returns due. 
August 15—— 
Gross receipts tax reports (semiannual) due 
from freight line railroads. 
August 20—— 
Gasoline and diesel fuel tax reports and pay- 
ment due. 


WYOMING 
August 10—— 


Carriers’ gasoline tax reports due. 
August 15—— 

Gasoline tax reports and payment due. 

Sales tax reports and payment due. 

Use tax reports and payment due. 
August 20—— 


Motor carriers’ taxes and reports due. 
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BOARD. 


U. S. Supreme Court 


Bituminous Coal Act—Application—The 19% per cent tax 
imposed by Sec. 3(b) of the Bituminous Coal Act of 1937 
applies to producers who are engaged in interstate commerce 
and are not members of the Bituminous Coal Code. The tax 
is constitutional. The lower court correctly held that it had no 
jurisdiction to determine whether taxpayer’s coal was bitumi- 
nous as defined in the Act, an earlier decision being res judi- 
cata. One dissent. 

Affirming on appeal District Court decision reported at 
40-1 ustc J 9408. — U. S. Supreme Court, in The Sunshine 
Anthracite Coal Co. v. Homer M. Adkins, Collector of Internal 
Revenue, District of Arkansas. No. 804, October Term, 1939. 


Oil Income Transferred to Seller of Properties—Taxability. 
—Petitioners as owner-operators of oil properties are taxable 
on proceeds of sales of oil turned over by them to the sellers 
of the oil properties who had retained a lien on production and 
fee interest. Thomas v. Perkins, 301 U. S. 655, 37-2 ustc J 9315, 
distinguished. 

Affirming Circuit Court of Appeals, Tenth Circuit, 107 Fed. 
(2d) 459, 40-1 ustc J 9012, which affirmed and remanded Board 
of Tax Appeals memorandum opinion, CCH Dec. 10,413-FA. 
— U.S. Supreme Court, in J. Steve Anderson v. Guy T. Helver- 
ing, Commissioner of Internal Revenue. L. H. Prichard v. Guy 
T. Helvering, Commissioner of Internal Revenue. Nos. 682, 683, 
October Term, 1939. 


Appellate and Lower Courts 


Bankruptcy—Taxes Due.—The Court holds that the debtor 
and its subsidiary are entities separate from the underlying 
companies, and taxes levied against the underliers which be- 
came due after the filing of a petition under Sec. 77B of the 
Bankruptcy Act are not operating and administrative expenses 
of the appellants and are not payable by them. 

Reversing District Court decision, 39-2 ustc { 9761. — U. S. 
Circuit Court of Appeals, Third Circuit, in Matter of Reorgani- 
zation of Pittsburgh Railways Co., Debtor and Pittsburgh Motor 
Couch Co., Subsidiary. Nos. 7271, 7283. 


Capital Stock Tax—Right to File Timely Amended Return. 
—By reason of the reversal by the Supreme Court [40-1 ustc 
19151] of the previous decision of this court [39-2 ustc J 9523, 
104 Fed. (2d) 24], the court sets aside its previous decision. 
The Supreme Court held that the value declared in an original 
capital stock tax return filed under Sec. 215 of the NIRA may 
be amended by means of an amended return filed within the 
time fixed for filing the return. 

Setting aside (pursuant to reversal by the Supreme Court, 40-1 
Ustc [ 9151) the former decision of this court, 39-2 ustc { 9523, 


104 Fed. (2d) 24, and reversing Board of Tax Appeals deci- 
sion, 38 BTA 141, CCH Dec. 10,095.—U. S. Circuit Court of 
Appeals, Fifth Circuit, in Haggar Co. v. Commissioner of Inter- 
nal Revenue. No. 9009. 


Claim for Refund—Processing Tax on Hogs—Jurisdiction— 
Validity of Title VII, 1936 Act.——Where a claim for refund of 
amounts paid as tax on the processing of hogs under the AAA 
presented no facts in support of an unsworn statement that the 
entire amount of the tax was borne by the petitioner, and not 
shifted to others, and otherwise failed to meet the require- 
ments of Secs. 902 and 903, Title VII, 1936 Act, the Processing 
Tax Board of Review is without authority to grant a refund, 
and the order of the Board, dismissing the petition for review 
of the Commissioner’s disallowance, was proper. Title VII, 
1936 Act, is constitutional. 

Affirming dismissal order of the Processing Tax Board of 
Review.—U. S. Circuit Court of Appeals, Eighth Circuit, in 
Lee Wilson & Co. v. Commissioner of Internal Revenue. No. 461, 
Original. 


Estate Tax—Gross Estate—Power of Appointment. — By 
decedent’s father, a resident of Pennsylvania who died in 
1890, the decedent, also a resident of Pennsylvania, was be- 
queathed a share of the income for life from a trust fund with 
a general power of appointment by will as to a proportionate 
share in the corpus of the trust, in default of which the 
trustees were to convey the share of principal in the trust 
upon her death to her children in equal shares and to the 
children of any deceased child of hers. By will, the decedent, 
who died May 11, 1934, bequeathed the property, over which 
she had a general power of appointment under her father’s 
will, in trust with provision for dividing the income into five 
shares, one to each of her children surviving her or to the 
issue of any deceased child, and one to her surviving grand- 
children and the issue of any deceased grandchild, with 
remainders over. The Court holds that the requirement of 
Sec. 302 (f), 1926 Act, as amended, that the gross estate shall 
include the value of property passing under a general power 
of appointment exercised by the decedent by will, does not 
apply because the property here did not “pass” under the 
power of appointment. The effect of the decedent’s exercise 
by will of the power of appointment is construed to have been 
merely that of reducing the extent of her children’s already 
vested estates under the will of their grandfather, from whose 
will they received their title. Helvering v. Grinnell, 35-1 ustc 
7 9107, 294 U. S. 153, followed. 

Affirming District Court decision—U. S. Circuit Court of 
Appeals, Third Circuit, in Walter J. Rothensies, Collector of 
Internal Revenue, First Dist. of Pennsylvania v. Fidelity-Phila- 
delphia Trust Co. and H. Boardman Hopper, Exrs. Estate of 
Harriet M. Hopper, Deceased. No. 7042, October Term, 1939. 
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Statute of Limitations on Assessment—Trust Taxable as 
Corporation.—Since the trustee of the instant trust filed fidu- 
ciary returns for 1932 and 1933 on March 15, 1933, and 1934, 
respectively, and since the Commissioner gave the deficiency 
notice on March 13, 1937, the two-year assessment limitation 
provision of Sec. 275 (a) of the 1932 Act was applicable on 
authority of Germantown Tr. Co. v. Com., — U. S. —, 40-1 ustc 
{ 9263, and assessment and collection of taxes for those years 
were barred by limitations. 

The instant trust was taxable as a corporation for 1934. 
There was centralized management in the trustee who could 
manage the department store property conveyed to the trus- 
tee, uninterrupted management being provided by the fact 
that the trustee was continuing. Dissenting opinion filed. 

Reversing as to the first issue, but otherwise affirming, Board 
of Tax Appeals decision, 39 BTA 101, CCH Dec. 10,561.— 
U. S. Circuit Court of Appeals, Third Circuit, in Lee H. Mar- 
shall Heirs et al., Fidelity Trust Co., Trustee v. Commissioner of 
Internal Revenue. No. 7084. 


Worthless Stock—Year.—Stock of the Exchange National 
Bank, Tulsa, Oklahoma, did not become worthless in 1934. 
The opinions of the witnesses being conflicting, the Board 
of Tax Appeals properly concluded from the evidence that the 
petitioner had failed to prove that the stock became worthless 
in that year. Where the evidence relied upon in support of a 
motion for rehearing may be viewed only as the opinion of 
another person, and such motion was not timely filed, the 
Joard’s denial of the motion was not an abuse of discretion. 

Affirming, on this issue, Board of Tax Appeals memorandum 
decision, CCH Dec. 10,446-A.—U. S. Circuit Court of Appeals, 
First Circuit, in 77. V. loster v. Commissioner of Internal 
Revenue. No. 3472. 


Board of Tax Appeals 


Gain or Loss on Sale of Securities.—A corporation in 1935 
issued to its president all authorized shares of preferred 
stock for money and on the same day purchased from him a 
certain list of securities. Overdrawal of the president’s bank 
account was prevented by having his check and that of the 
petitioner for securities purchased clear through the same 
bank on the same day. The use of the checks was employed 
in the described transactions to obviate the necessity of filing 
a list of securities which is required by the laws of Maryland 
(under which the petitioner was organized) where capital 
stock is issued for property other than money. It is held on 
the evidence that the petitioner in fact issued its shares for 
money ‘and therefor no list of securities was filed with the 
state tax commission and on authority of Minnie C. Brackett, 
Admx., 19 BTA 1154, CCH Dec. 6090, aff’d 57 Fed. (2d) 1072, 
that the acquisition of the securities was not in exchange for 
the petitioner’s preferred stock, under Sec. 112(b)(5), 1934 
Act. Accordingly, the basis for computing gain or loss on 
the sale of the securities is cost and not the same as would be 
applicable to the transferor. 

Murdock dissents, with opinion to the effect that the trans- 
actions through which the petitioner.sold its preferred stock 
and acquired the securities from its president were disingenu- 
ous and did not make a sale out of what would have been an 
exchange; that the State of Maryland is the one to complain 
if any fraud was practiced in avoiding its laws; and that the 
substance of the transactions was an exchange within the 
meaning of Sec. 112(b)(5), 1934 Act. Smith, Leech, Disney, 
and Kern agree with this dissent—Loumits IV. Gunby, Inc. v 


Commissioner, Decision 11,068 [CCH]; Docket 98110. 41 
BTA —, No. 120. 


Gift Tax—Future Interests—Number of $5,000 Exclusions. 
—Petitioner made an irrevocable transfer of property to a trust 
with the provision that the net income was to be paid to his 
wife during her life, with remainders to his descendants sur- 
viving at the time of her death or at the time of his death if 
he survived her. At the time the trust was created petitioner 
had four children. It is held that, except as to petitioner’s 
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wife, who received the present interest in the property, which 
entitles petitioner to a $5,000 exclusion under section 504(b) 
of the Revenue Act of 1932, the gifts were gifts of future in- 
terests with respect to which the statute allows no exclusions, 
—Leopold E. Block v. Commissioner, Decision 11,059 [CCH]; 
Docket 92709. 41 BTA —, No. 111. 

Indebtedness—Partial Cancellation—Solvent Debtor—In. 
come.—The discharge by a solvent taxpayer, owning other 
property, of a mortgage debt, for which he was personally 
liable, by the payment in 1936 of less than the amount bor- 
rowed is held to have resulted in taxable gain, under the rule 
of U. S. v. Kirby Lumber Co., 2 ustc 1814, 284 U. S. 1. It is 
held further, in consideration of decrease of value of the 
property to the amount paid in settlement of the debt, that 
until the property is disposed of there is no knowing whether 
the “transaction as a whole is a loss,” as in Bowers v. Ker- 
baugh-Empire Co., 1 ustc J 174, 271 U. S. 170.— Kalman Hirsch 
v. Commissioner, Decision 11,070 [CCH]; Docket 95908. 41 
BTA —, No. 122. 


Bureau of Internal Revenue 


Business Expenses—Deductibility—The cost of helmets, 
rubber coats, and rubber boots required to be purchased and 
worn by city firemen, and the cost of rubber coats and rubber 
boots required to be purchased and worn by city policemen, 
constitute allowable deductions for federal income tax pur- 
poses.—I. T. 3373, 1940-21-10262 (p. 2). 


Income Tax—District of Columbia—Deductibility.—Taxes 
imposed under the District of Columbia Income Tax Act, 
approved July 26, 1939, are deductible for federal income tax 
purposes in the year in which paid or accrued.—IJ. T. 3376, 
1940-21-10265 (p. 4). 

Manufacturers’ Excise Taxes—Refunds.—Whiere an over- 
payment of manufacturers’ excise taxes was made prior to 
October 1, 1935, no interest is allowable on the refund of such 
overpayment for any period prior to October 1, 1935, even 
though the refund was not allowed until after the enactment 
of the Internal Revenue Code.—S. T. 900, 1940-19-10255 (p. 13). 

Netherlands Taxes.—The tax imposed by the Netherlands 
upon distribution by a corporation of its profits, “Wet op de 
dividend-en tantiemebelasting 1917,” is allowable as a credit 
under section 131(f) of the Revenue Act of 1936.—I. T. 3371, 
1940-19-10252 (p. 5). 


New York Cigarette Stamp Tax—Deductibility—The cost 
of the stamps which are required by the laws of the city of 
New York and the State of New York to be purchased and 
affixed to packages of cigarettes is an allowable deduction as a 
tax in the return of the dealer purchasing and affixing the 
stamps.—I. T. 3372, 1940-20-10257 (p. 2). 

Nonresident Alien Individuals——Where nonresident aliens 
obtained a judgment of 65% dollars against the M Company, 
26x dollars thereof representing the “principal amount” of the 
damages recovered and 39x dollars representing interest al- 
lowed from the dates of sales of certain property to the date 
of judgment, the principal amount of the judgment is not 
subject to federal income tax. The 39x dollars interest al- 
lowed by the court from the dates of sales to the date of 
judgment, and the 9x dollars interest which accrued on the 
judgment from date of rendition to date of payment, are 
taxable under section 211(a) of the Internal Revenue Code.— 
G. C. M. 21968, 1940-19-10251 (p. 2). 


Personal Property Taxes—Accrual—State of Washington. 
—Real and personal property taxes in the State of Washing- 
ton accrue for the year 1939 and subsequent years as of Janu- 
ary 1 of each year.—/. T. 3374, 1940-21-10263 (p. 2). 

Texas Cigarette Stamp Tax—Deductibility—The cost of 
stamps required by the laws of the State of Texas to be 
purchased and affixed to packages of cigarettes is an allowable 
deduction as a tax in the return of the first seller within the 
state purchasing and affixing the stamps.—/. T. 3375, 1940-21- 


10264 (p. 3). 
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